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PuRPOSE 


The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of 
Cuba, or of the Republic of Mexico, who are actively engaged wholly or in part in prac- 
tice of that branch of the law pertaining to the business of insurance in any of its 
branches, and to Insurance Companies; for the purpose of becoming more efficient in that 
particular branch of the legal profession, and to better protect and promote the interests 
of Insurance Companies authorized to do business in the United States or Dominion of 
Canada or in the Republic of Cuba, or in the Republic of Mexico; to encourage cordial 
intercourse among such lawyers, barristers and solicitors, and between them and Insurance 


Companies generally. 
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HE United States of America in 1948 is confronted with momentous 

decisions which will affect each and everyone of us. These great 
national and international problems must not be allowed to obscure and 
overwhelm us in the performance of our individual duties as lawyers 
charged with leadership in our respective communities and adequate rep- 
resentation of our clients. 

To prepare ourselves for our individual tasks, constant study is 
necessary. All of us are interested in insurance law and allied subjects. 
Therefore, we can be of great assistance to one another by good work on 
the part of the committees of the International Association of Insurance 
Counsel. In fact, one of the most important functions of our organization 
is the discussion of oft recurring questions in insurance law as well as 
research on new problems or old questions with new angles. 

Many members have now been given an- opportunity to serve on 
committees. Our organization will best be served if all members of our 
organization will assist in the committee work by sending their suggestions 
and memoranda to committee chairmen or to members of the various 
committees. I am especially calling on new members of committees and 
new members of the Association and I hope they will not hesitate to come 
forward with their ideas and offers of help. It is the desire of all of us 
that various committees will produce excellent reports on subjects 
of interest. We may be sure that those who carry the burden of those 
labors will gain more than those who sit on the side lines. 

The Officers and Executive Committee of our Association will meet 
about the middle of February for the consideration of the business of the 
Association. If there are to be any amendments to the By-Laws proposed 
they should be presented to the Executive Committee at that time. If 
any member has an idea on any subject which he believes would be of 
value or interest to the International Association of Insurance Counsel 
and should be considered by the Executive Committee, I suggest that he 
write to me or any other member of that Committee not later than the 
first week in February. One of the things to be decided is where ou 
1948 convention will be held. It has been suggested that the annual 
meeting be held the first few days of September in the Far West, in order 
that those members who so desire, may attend the meeting of the American 
Bar Association which will be held the following week in Seattle, Wash- 
ington. 

All Officers and Members of the Executive Committee join me in 
sending our best wishes for a happy and successful year. 





Denver, Colorado LoweLL WHITE, 
January 9, 1948. President 
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G. Cameron Buchanan, 2217 
Building, Detroit 26, Michigan. 
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National Bank 


Roosevelt 
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Chairman: George M. Weichelt, 1111 The Rook- 
ery Building, 209 S. LaSalle Street, Chicago 4, 
Illinois. 

Lester P. Dodd, Dime Building, Detroit 26, 
Michigan. 

Frank M. Cobourn, Ohio Building, Toledo 4, 
Ohio. 
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Building, Minneapolis 2, Minnesota. 
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Texas. 
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Thomas W. Wassell, Interurban Building, Dal. 
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Rupert G. Morse, P. O. Box 2088, Kansas City 
13, Missouri. 
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Massachusetts. 
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Richmond 19, Virginia. 
_ George T. Shannon, 700 Tampa Theatre Build- 
ing, Tampa 2, Florida. 

Philip J. Schneider, 1318 Union Central Lifé 
Building, Cincinnati 2, Ohio. 

Gerald M. Swanstrom, 720 East Wisconsin Ave- 
nue, Milwaukee 2, Wisconsin. 

Elias Field, 15 State Street, Boston 9, Massachu- 
setts, 


Louis F. Gillespie, Reisch Building, Springfield, 
Ilinois. 


506 Mutual Building, 
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George P. Gardere, 509 Republic Bank Build- 
ing, Dallas 1, Texas. 

Ex-Officio: L. Duncan Lloyd, 135 South LaSalle 
Street, Chicago 3, Illinois. 


PRACTICE AND PROCEDURE COMMITTEE 


Chairman: William A. Kelly, 1110 First Central 
Tower, Akron 8, Ohio. 
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bus 15, Ohio. 
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cago 2, Illinois. 
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Cleveland, Ohio. 

William E. Knepper, 5 East Long Street, Co- 
lumbus 15, Ohio. 

Lionel P. Kristeller, 744 Broad Street, Newark 
2, New Jersey. 

David i; Kadyk, 135 South LaSalle Street, Chi- 
cago 3, Illinois. 

Peter Reed, 2800 Terminal Tower, Cleveland, 
Ohio. 

Carl F. Davidson, 2034 National Bank Building, 
Detroit 26, Michigan. 

Ralph B. Lacey, Dime Building, Detroit 26, 
Michigan. 
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E. H. Borgelt, 828 North Broadway, Milwaukee 
2, Wisconsin. 

Duke Duvall, 1501 APCO Tower, Oklahoma City 
2, Oklahoma. 

Ex-Officio: Wayne E. Stichter, 
Building, Toledo, Ohio. 


1026 Guardian Building, 


Home Bank 
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Chairman: Thomas N. Bartlett, Maryland Cas- 
ualty Company, Baltimore 3, Maryland. 

Lee J. Scroggie, Dime Building, Detroit 26, Mich- 
igan. 

Kenneth B. Cope, 1110 First National 
Building, Canton 2, Ohio. 

Denis McGinn, 1103 Escanaba National 
Building, Escanaba, Michigan. 

Welcome D. Pierson, 1515 First National Build- 
ing, Oklahoma City 2, Oklahoma. 

Arthur Crownover, Jr., 723 Stahlman Building, 
Nashville 3, Tennessee. 

William Schobinger, 55 Fifth Avenue, New York 
3, New York. 

John H. Anderson, Jr., Security Bank Building, 
Raleigh, North Carolina. 

Daniel J. Gross, Farm Credit Building, Omaha 
2, Nebraska. 

Richard C. Wagner, 60 John Street, New York 7, 
New York. 

Byrne A. Bowman, 418 Commerce Exchange 
Building, Oklahoma City, Oklahoma. 

Samuel W. Pringle, 450 Fourth Avenue, Pitts- 
burgh 19, Pennsylvania. 

F. Britton McConnell, 1033 South Hope Street, 
Los Angeles 15, California. 

Ex-Officio: Kenneth P. Grubb, 828 North Broad- 
way, Milwaukee, Wisconsin. 


Bank 


Bank 
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State Membership Committees, 1947-1948 


ALABAMA 


Chairman: Hobart Grooms, 408 First National 
Bidg., Birmingham 3, Alabama. 

Fred S. Ball, Jr., First National Bank Bldg., 
Montgomery 4, Alabama. 

George W. Yancey, 1007 Massey Bldg., Birming- 
ham 3, Alabama. 


ARIZONA 


Chairman: Harold L. Divelbess, Professional 
Bldg., Phoenix, Arizona. 
Theodore G. McKesson, Luhrs Tower, Phoenix, 


Arizona. 
Frederic G. Nave, Valley National Bank Bldg., 
Tucson, Arizona. 


ARKANSAS 


Chairman: A. L. Barber, 1408-12 Donaghey Bldg., 
Little Rock, Arkansas. 

John M. Smallwood, Bank of Russellville Bldg., 
Russellville, Arkansas. 

Edward L. Wright, Box 
Bldg., Little Rock, Arkansas. 


CALIFORNIA 


Northern 
Chairman: Joe G. Sweet, Financial Center Bldg., 
San Francisco 4, California. 
E. D. Bronson, Mills Tower, 220 Bush St., San 
Francisco 4, California. 
Lester M. Caldwell, 401 
Francisco 20, California. 


1260, 1025 Pyramid 


California St., San 


Southern 
Chairman: Forrest Arthur Betts, Suite 708, Se- 
curity Bldg., Los Angeles 13, California. 
Lasher B. Gallagher, 458 South Spring St., Los 
Angeles 13, California. 
Joseph A. Spray, 727 W. Seventh St., Room 340, 
Los Angeles 14, California. 


CANADA 


Chairman: W. C. Davidson, K. C. Lumsden 
Bldg., Toronto 2, Ontario, Canada. 

Robert D. Guy, K. C. Electric Railway Cham- 
bers, Winnipeg, Manitoba, Canada. 

Roger Lacoste, K. C. 221 St. James St., West, 
Montreal 1, Canada. 


COLORADO 


Chairman: Lowell White, 550 Equitable Bidg., 
Denver 2, Colorado. 

Edgar McComb, First National Bank Bldg., Den- 
ver 2, Colorado. 

Godfrey Nordmark, 1020 First Naticnal Bank 
Bldg., Denver 2, Colorado. 


CONNECTICUT 


Chairman: Thomas P. Harvey, 700 Main St., 
Hartford 15, Connecticut. 
Joseph F. Berry, 750 Main St., Hartford 3, Con- 


necticut. 
ainsen, Hartford Acc. & Ins. Co., 690 


Wilson C. 
Asylum St., Hartford, Connecticut. 


DELAWARE 


Chairman: James R. Morford, 212 
Trust Bldg., Wilmington 28, Delaware. 

Abel Klaw, DuPont Bldg., Wilmington, Dela. 
ware. 

William Prickett, 404 Equitable Bldg., Wilming- 
ton 7, Delaware. 


Delaware 


DISTRICT OF COLUMBIA 


Chairman: Charles E. Pledger, Jr., Washington 
Bidg., 15th St. and New York Ave., N. W., Wash- 
ington, D. C. 

Frank F. Nesbit, Metropolitan Bank Bldg., Wash- 
ington 5, D. C. 

Frank H. Myers, 723 15th St., N. W., Wash- 
ington 5, D. C. 


FLORIDA 


East Coast 
Chairman: James A. Dixon, First National Bank 
Bldg., Miami 32, Florida. 
Charles Cook Howell, Jr., 601 Atlantic National 
Bank Bldg., Jacksonville 2, Florida. 
Miller Walton, 913 Alfred I. DuPont 
Miami 32, Florida. 


Bldg.., 


West Coast 
Chairman: R. W. Shackleford, 700 Tampa The- 
atre Bldg., Tampa 2, Florida. 
J. Lance Lazonby, Baird Office Bldg., Gaines- 
ville, Florida. 
Morris E. White, 
Florida. 


Citizens Bldg., 


Tampa 2, 


GEORGIA 


Chairman: John M. Slaton, 22 Marietta Street 
Bidg., Atlanta 3, Georgia. 

James S. Bussey, Southern Finance Bldg., Au- 
gusta, Georgia. 

Joseph W. 
Georgia. 


Persons Bldg., Macon, 


Popper, 


HAWAII 


Chairman: Eugene H. Beebe, Bishop Trust Bldg.., 
Honolulu, Hawaii. 


IDAHO 


Chairman: R. P. Parry, Fidelity National Bank 
Bidg., Box 534, Twin Falls, Idaho. 
E. B. Smith, Idaho Bldg., Boise, Idaho. 


ILLINOIS 


Chairman: J. R. Kitch, Security Mutual Casualty 
Co., 105 South LaSalle St., Chicago 3, Illinois. 


William D. Knight, Central National Bank Bldg.. 
Rockford, Illinois. 

L. Duncan Lloyd, 135 South LaSalle St., Chi- 
cago 3, Illinois. 
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INDIANA 


Chairman: Hugh E. Reynolds, 750 Consolidated 
Bldg. Indianapolis 4, Indiana. 

Robert A. Adams, Fletcher Trust Bldg., Indian- 
apolis 4, Indiana. pr 

Harry P. Cooper, Jr, .Farmers Mutual Liability 
Co., 2105 N. Meridian St., Indianapolis 7, Indiana. 

Gallitzen A. Farabaugh, 301-309 St. Joseph Bank 
Bldg., South Bend 11, Indiana. 


IOWA 


Chairman: ee D. Randall, 
Bldg., Cedar Rapids, Iowa. 
Oliver H. Miller, Suite 403, Equitable Bldg., 
Des Moines, Iowa. 

Carl C. Riepe, 506-13 Tama Bldg., Burlington, 


lowa. 


American Trust 


KANSAS 


Chairman: Allen Meyers, New England Bldg., 
Topeka, Kansas. 

W. E. Stanley, 830 First National Bank Bldg., 
Wichita 2, Kansas. 

Robert L. Webb, National 
Bldg., Topeka, Kansas. 


KENTUCKY 


Chairman: Robert P. Hobson, 1805-26 Kentucky 
Home Life Bldg., Louisville 2, Kentucky. 

R. W. Kennon, 504 Security Trust Co., Lexing- 
ton 15, Kentucky. 

Leslie W. Morris, Farmers Deposit Bank Bldg., 
216 West Main St., Frankfort, Kentucky. . 


LOUISIANA 


Bank of Topeka 


Chairman: Alvin R. Christovich, American Bank 
Bidg., New Orleans 12, Louisiana. 

Leslie P. Beard, 1912 American Bank Bldg., New 
Orleans 12, Louisiana. 

Alfred Charles Kammer, Hibernia Bank Bldg., 
New Orleans 12, Louisiana. 


MAINE 


Chairman: Forrest E. Richardson, 85 Exchange 
St., Portland 3, Maine. 

William B. Mahoney, 120 Exchange St., Port- 
land 3, Maine. 

James E. Mitchell, Eastern Trust Bldg., Bangor, 
Maine. 


MARYLAND 


Chairman: Milton A. Albert, New Amsterdam 
Casualty Co., 227 St. Paul St., Baltimore 3, Mary- 
land. 

E. Kemp Cathcart, Maryland Casualty Co., 701 
W. 40th St., Baltimore $, Maryland. 

Hugh D. Combs, U. S. Fidelity & Guaranty Co., 
Baltimore 3, Maryland. 


MASSACHUSETTS 


Chairman: Franklin 
Insurance Co., 175 
chusetts. 

Elias Field, 15 State St., Boston 9, Massachusetts. 

John F. Handy, Asst. General Counsel, Massa- 
chusetts Mutual Life Insurance Co., 1295 State 
St., Springfield, Massachusetts. 

Charles W. Proctor, 390 Main St., 
8, Massachusetts. 


. Marryott, Liberty Mutual 
eley St., Boston 17, Massa- 


Worcester 
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MICHIGAN 


Chairman: George H. Cary, 1822-23 Ford Bldg., 
Detroit 26, Michigan. 

Paul E. Cholette, 10th Floor, Peoples National 
Bank Bldg., Grand Rapids 2, Michigan. 

Ferdinand D. Heilman, Bearinger Bldg., Sagi- 
naw, Michigan. 

Ralph B. Lacey, Dime Bldg., Detroit 26, Michi- 
gan. 


MINNESOTA 


Chairman: F. H. Durham, 1440 Northwestern 
Bank Bldg., Minneapolis 2, Minnesota. 

Ernest A. Rich, 826 First National Soo-Line 
Bldg., Minneapolis 2, Minnesota. 

John J. Sexton, 534 Minnesota Bldg., St. Paul 
1, Minnesota. 


MISSISSIPPI 


Chairman: .Pat H. Eager, Jr., 1001 
Life Bldg., Jackson 105, Mississippi. 

C.“B. Snow, Deposit Guaranty Bank Bldg., Jack- 
son, Mississippi. 

W. Calvin Wells, III, Lamar Life Bldg., Jackson 
102, Mississippi. 


Standard 


MISSOURI 


Chairman: Frank C. Mann, 910 Landers Bldg., 
Springfield, Missouri. 

George E. Heneghan, 418 Olive St., St. Louis 2, 
Missouri. 

P. E. Reeder, Suite 808, Scarritt Bldg., Kansas 
City 6, Missouri. 


MONTANA 


Chairman: Robert D. Corette, 619-621 Hennessy 
Bldg., Butte, Montana. 

W. J. Jameson, Box 2109, Electric Bldg., Bill- 
ings, Montana. 


NEBRASKA 


Chairman: Don W. Stewart, 1412 Sharp Bldg., 
Lincoln 8, Nebraska. 

John L. Barton, 1010 First National Bank Bldg., 
Omaha 2, Nebraska. 

Paul P. Chaney, First National Bank Bldg., Falls 
City, Nebraska. . 


NEVADA 


Chairman: John T. McLaughlin, 309 First Na- 
tional Bank Bldg., Reno, Nevada. 

William C. Sanford, 43 North Sierra St., Reno, 
Nevada. 


NEW HAMPSHIRE 


Chairman: Louis Eliot Wyman, 45 Market St., 
Manchester, New Hampshire. 

Stanley M. Burns, Strafford Bank Bldg., Dover, 
New Hampshire. 

Maurice F. Devine, 201-211 Bell Bldg., 922 Elm 
St., Manchester, New Hampshire. 


NEW JERSEY 


Chairman: Lionel P. Kristeller, 744 Broad St., 
Newark 2, New Jersey. 

Walter R. Carroll, §. W. Corner 4th and Market 
Sts., Camden, New Jersey. 

Mark Townsend, Jr., 921 Bergen Ave., Jersey 
City, New Jersey. 
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NEW MEXICO 


Chairman: Pearce Coddington Rodey, P. O. Box 


558, First National Bank Bldg., Albuquerque, New 
Mexico. 
Lake Jenkins Frazier, Box 942, Roswell, New 


Mexico. 
Carl H. Gilbert, Bishop Bldg., Santa Fe, New 
Mexico. 


NEW YORK 


Up-State 

Chairman: James M. O’Hara, 309 Foster Bidg., 
Utica, New York. 

Milton L. Baier, Merchants Mutual Casualty 
Co., 268 Main St., Buffalo, New York. 

Donald Gallagher, 901 Home Savings Bank Bldg., 
11 North Pearl St., Albany 7, New York. 

John H. Hughes, Onondaga County Savings 
Bank Bldg., Syracuse 2, New York. 


Down-State New York 

Chairman: Raymond N. Caverly, Fidelity & Cas- 
ualty Co., of New York, 80 Maiden Lane, New 
York 8, New York. 

Oliver K. King, Peoples Bank Bldg., White 
Plains, New York. 

Henry W. Nichols, National Surety Corp., 4 Al- 
bany St., New York 6, New York. 

Victor Davis Werner, Suite 2304-19 Rector St., 
New York 6, New York. 


NORTH CAROLINA 


Chairman: Willis Smith, Security Bank Bldg., 
Raleigh, North Carolina. 
William B. Campbell, Tidewater Bldg., Wil- 
mington, North Carolina. 
arles H. Gover, 500 Law Bldg., Charlotte 2, 
North Carolina. 


NORTH DAKOTA 


Chairman: Clyde L. Young, Provident 
Bldg., Bismarck, North Dakota. 

Herbert G. Nilles, 504 Black Bldg., Fargo, North 
Dakota. 

John F. Sullivan, First National Bank Bldg., 
Mandan, North Dakota. 


OHIO 


Northern 
Chairman: Kenneth B. Cope, 1110 First National 
Bank Bldg., Canton 2, Ohio. 
Frank M. Cobourn, Ohio Bldg., Toledo 4, Ohio. 
Ellis Raymond Diehm, 1156-1157 Union Com- 
merce Bldg., Cleveland 14, Ohio. 


Southern 
Chairman: William E. K: , 5 East Lon 
St., Columbus 15, Ohio. oa. ' 
William G. Pickrel, 612-20 The Gas & Electric 
Bidg., Dayton 2, Ohio. 
Philip J. Schneider, 1318 Union Central Bldg., 
Cincinnati 2, Ohio. 


OKLAHOMA 


Chairman: H. L. Smith, Kennedy Bldg., Tulsa 
3, Oklahoma. 

James D. Fellers, 3111 APCO Tower, Oklahoma 
City 2, Oklahoma. 

Welcome D. Pierson, 1515 First National Bldg., 
Oklahoma City 2, Oklahoma. 


Life 
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PENNSYLVANIA 


Western 
Chairman: J. Roy Dickie, 2415 Grant Bidg., 
—— 19, Pennsylvania. 
Zeno F. Henninger, 6 W. Diamond St., Butler, 
Pennsylvania. 
Dale C. Jennings, 1101 Berger Blidg., Pittsburgh 
19, Pennsylvania. 


; Eastern 
Chairman: h W. Henderson, 1910 Packard 
Bldg., Philadelphia 2, Pennsylvania. 
Henry L. Snyder, 510 Hamilton St., Allentown, 
Pennsylvania. 
Douglas D. Storey, 16 North Market Square, 
Harrisburg, Pennsylvania. 


RHODE ISLAND 


Chairman: Francis V. Reynolds, 724 Industrial 
Trust Bldg., Providence 3, Rhode Island. 

Henry M. Boss, 702 Turks Head Bldg., Provi- 
dence 3, Rhode Island. 

Harold R. Semple, 208 Turks Head Bldg., Provi- 
dence, Rhode Island. 

SOUTH CAROLINA 

Chairman: Benjamin Allston Moore, 2 Gillon 
St., Charleston 3, South Carolina. 

Pinckney L. Cain, 1001-1006 Palmetto Bldg., Co- 
lumbia F., South Carolina. 

George L. Buist Rivers, 28 Broad St., Box 903, 
Charleston, South Carolina. 


SOUTH DAKOTA 


Chairman: Karl Goldsmith, Pierre 
Bank Bldg., Pierre, South Dakota. 

F. G. Warren, Boyce Bldg., Sioux Falls, South 
Dakota. 

M. T. Woods, 200 Bailey-Glidden Bldg., Sioux 
Falls, South Dakota. 


TENNESSEE 


Chairman: Harry T.- Poore, Fidelity 
Trust Bldg., Knoxville 02, Tennessee. 

Will R. Manier, Jr., Baxter Bldg., 216 Union 
St., Nashville 3, Tennessee. 

Robert M. Nelson, Columbian Mutual Tower, 
Memphis 3, Tennessee. 


TEXAS 


North 
Chairman: Robert B. Holland, 300 Gulf States 
Bldg., Dallas 1, Texas. 
. A. Gooch, Sinclair Bldg., Fort Worth 2, Texas. 
rt King, Suite 430, Allison Duncan Bldg., 
Wichita Falls, Texas. 


Southern 
Chairman: Newton Gresham, 
Bank Bldg., Houston 2, Texas. 
Lamar Cecil, Perlstein Bldg., Beaumont, Texas. 
Sylvan Lang, 2417 Transit Tower, San Antonio 
5, Texas. 


National 


Bankers 


State National 


UTAH 
Chairman: Edwin B. Cannon, 1218 Continental 
Bank Bldg., Salt Lake City, Utah. 
Paul H. Ray, Suite 921, Kearns Bldg., Salt Lake 
City 1, Utah. 
: = ~Y Shields, 419 Judge Bldg., Salt Lake City 
, Utah. 
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VIRGINIA 


Chairman: John J. Wicker, Jr., 501 
Bidg., Richmond 21, Virginia. 

Leonard G. Muse, 306-17 Boxley Bldg., Roanoke 
4, Virginia. 

Harvey E. White, Citizens Bank Bldg., Norfolk 
10, Virginia. 


Mutual 


WASHINGTON 


Chairman: Payne Karr, Room 1210, 1411 4th 
Avenue Bldg., Seattle 1, Washington. 

Cassius E. Gates, 6th Floor, Central Bldg., Seattle 
4, Washington. 

R. E. Lowe, 622 Spokane & Eastern Bldg., Spo- 
kane 8, Washington. 


WEST VIRGINIA 


Chairman: Stanley C. Morris, P. O. Box 1588, 
Charleston 26, West Virginia. 

Russell B. Goodwin, 800 Riley Law Bldg., Wheel- 
ing, West Virginia. 

Clarence E. Martin, The Peoples Trust Bidg., 
Martinsburg, West Virginia. 
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WISCONSIN 


Chairman: Kenneth P. Grubb, 828 North Broad- 
way, Milwaukee 2, Wisconsin. 

George McD. Schlotthauer, 105 Monona Ave., 
Madison 3, Wisconsin. 

J. Mearl Sweitzer, Employers Mutual Liability 
Insurance Co., 407 Grant Bidg., Wausau, Wis- 
consin. 


WYOMING 
Chairman: Clarence A. Swainson, Hynds Bldg., 
Cheyenne, Wyoming. 
CUBA 
Chairman: Guillero Diaz Romanach, The Trust 
Company Bldg., Havana, Cuba, Obispo No. 53. 
PANAMA 


Chairman: Charles E. Ramirez, 6 Tivoli Ave., 
P. O. Box 124, Ancon, Canal Zone. 
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OPEN FORUM 


Annual Meeting of The International Association of Insurance Counsel 


Practice and Procedure Committee 


Chairman: CLINTON 


M. Horn 


Cleveland, Ohio 


Practice and Procedure Forum held on 
Friday, September 5, 1947, in the Play 
Room of the Monmouth Hotel, Spring 
Lake, New Jersey, at 10:15 o'clock in the 
forenoon, Clinton M. Horn (Cleveland, 
Ohio), presided as Chairman of this Open 
Forum. 


THE CHAIRMAN: At the outset I 
make an announcement which I regret 
to be compelled to make, and that is that 
out of the five members of the Committee 
—aside from its chairman and its ex-of- 
ficio member, Wayne Stichter, who was 
chairman last year—that out of the re- 
maining five members, three are unable 
to be here by reason either of illness of 
themselves or illness in their families re- 
quiring their presence with the family. 
The three Committee members who are 
unable to be here are Mr. Knepper of 
Columbus, Mr. Freeman of Minneapolis, 
and Mr. Roemer of Chicago. Two of those 
had papers to be read at this meeting 
and those papers will be read, necessarily, 
by others: I will read Mr. Knepper’s paper 
and Mr. Kelly of Akron, Ohio, will read 
the paper prepared by Mr. Roemer of 
Chicago. 

As you well know from the printed 
rogram, the subject matter of this forum 
is “Oral Argument in the Appellate 
Court,” and it is divided into the follow- 
ing subheads: first, ““The Purpose of Oral 
Argument,” which is the subject of the 
paper prepared by Mr. Knepper and which 
will be read, presently, by myself; second, 
“The Scope of Oral Argument,” by Mr. 
Hinshaw of Chicago; third, ““The Method 
of Oral Argument,” by Mr. Kristeller of 
New York; and fourth, “How to Handle 
Questions from the Bench,” the subject 
of Mr. Roemer’s paper, which will be 
read by Mr. Kelly. 

One of the Committee members took 
a sly poke at me for thus breaking down 
the general subject, and in this fashion, 
that he said that dividing the subject into 


purpose, scope and method was like hay- 
ing three bey dance together and that 
they could not avoid stepping on each 
other’s toes; by which I think he meant 
that these three divisions cannot be sepa- 
rately considered in any absolute form— 
there are no tight partitions which can 
be erected between them so that each 
could discuss his particular subdivision 
without infringing on the subject matter 
of the others. However, I view it not as 
a tightly built up wall, but as a lattice. 
work which we can see through, and may- 
be poke our fingers through, so that 
as long as we can go from one subdivision 
to the other and remain aware of their 
interrelationship, there is no harm done. 
We must, in the last analysis, regard the 
subject as a whole; the breakdown isn't 
very important, but I think we want to 
regard it as a whole. 

I have been very much interested from 
the beginning in this subject. For several 
years I have sort of half promised my- 
self that if leisure ever came—which ap- 
parently it hasn’t—I might prepare an ar- 
ticle upon oral argument in the appellate 
court. 

I think we are all cognizant of the 
fact that we hear both good and bad 
arguments in appellate courts. As we have 
waited for our turn before the reviewing 
court we have necessarily had to listen 
to others, and oftentimes we have said, 
“Well, there was a good argument,” but 
perhaps we have more often said, “That 
wasn’t so well planned as it might have 
been.” 

There is very little in the legal or ju- 
dicial literature on the subject of oral 
argument, either as to its purpose or its 
method or its scope, and it seemed to me 
that here was a subject which could prop- 
erly engage the attention, first, of the 
Committee on Practice and Procedure, 
and which, secondly, would be of real 
practical interest to us as trial lawyers 





January, 1948 


for insurance companies; and so, long 
before I was appointed Chairman of this 
Committee, this subject had fascinated 
me and I thought that this was an op- 

rtune time to explore the subject matter 
and perhaps, by means of these papers 
and the discussion which will follow them, 
we might gain something of value which 
would make us better lawyers—that is to 
say, lawyers who could more effectively 
present our clients’ causes before review- 
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ing tribunals, whether we are there as ap- 
pellants or appellees. 

With that background, we will proceed 
to the program as listed. I have prepared 
and will read a short introduction which 
will give us a brief historical view of oral 
argument as it has evolvéd in this country. 

The Chairman thereupon read to the 
Forum the paper entitled “Oral Argu- 
ment in the Appellate Court—Introduc- 
tion,” which is as follows: 


Oral Argument In The Appellate Court 


By CLINTON 


M. Horn 


Cleveland, Ohio 


INTRODUCTION 

PPELLATE review of Nisi Prius de- 

cisions apparently came into exist- 
ence in England during the 13th and 14th 
centuries and has therefore covered a 
period of over six hundred years. Such 
jurisdiction was first exercised by the 
Court of King’s Bench but later other 
reviewing tribunals were created, finally 
culminating in the House of Lords. 
Strange as it may seem, however, briefs, 
as we know them, have never become a 
part of English procedure, even in the 
appellate courts. All argument, except 
such as may incidentally be found in the 
written pleadings (the transition from 
oral to written pleadings having taken 
place in the 15th and 16th centuries) is 
oral argument and the reviewing court 
has before it, not briefs, but only the 
record of the court below. The only brief 
known to English practice is that which 
the solicitor prepares for the barrister 
and which is never submitted to the court. 
Oral argument in English procedure there- 
fore is the only kind of argument which 
is made to the court and naturally it 
covers a much greater range than in the 
United States where its function is to sup- 
plement the argument set forth in the 
briefs. 

Reviewing courts having become an in- 
tegral part of English judicature before 
the settlement of this country, have from 
the beginning been part of our judicial 
system, first, in the Colonies and later 
in both State and Federal Governments, 
and as in England, oral argument has 
always been an important part of our 


appellate procedure. Unlike English pro- 
cedure, however, oral argument in this 
country early came to be supplemented 
by written briefs, and while in 1790 at 
the first term of the Supreme Court of the 
United States that court announced its 
intention to follow in outline “the prac- 
tice of the Courts of King’s Bench and 
Chancery in England,” it nevertheless in 
1795 adopted a rule by which 


“the Court give notice to the gentle- 
men of the Bar that hereafter they will 
expect to be furnished with a state- 
ment of the material points of the case 
from the counsel on each side of the 
cause.” (3 Dallas 120). 


Ever since that time that court, and it 
is believed most, if not all, of the review- 
ing courts of the states and Nation, have 
by their rules required written or printed 
briefs to be filed. All of these courts, how- 
ever, allow oral argument and although 
the time allotted therefor has through the 
years been repeatedly shortened to what 
would now seem to be an irreducible mini- 
mum, nevertheless oral argument still 
stands out as a critically important part 
of the advocate’s task of persuading the 
appellate tribunal, first, that the law is or 
on principle should be as he contends, or 
that established principles of law should 
be given that application to the facts of 
his case which will bring about the result 
he desires. 

With this brief historical introduction 
we now proceed to discuss the general 
subject of “Oral Argument in the Appel- 
late Court,” first, its Purpose; second, its 
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Scope; third, its Method, and fourth, How 
—— from the Bench Should be 
andled. 

The reading of these splendidly pre- 
ae papers will, I trust, bring forth 
elpful and enlightening discussion from 
the experienced trial lawyers attendin 
this forum, to the end that each one of 
us may carry away something of value 
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that will make us better and more effec. 
tive advocates in the days and years that 
lie ahead. 

CHAIRMAN: I shall now proceed to 
read the paper prepared by William E. 
Knepper of Columbus, a member of our 
Committee, on the first subdivision, name- 
ly, “The Purpose of Oral Argument,” 
which is as follows: 


The Purpose Of Oral Argument 


By Wo. E. KNEPPER 
Columbus, Ohio 


HEN the law has been studied and 

briefed, the facts established and 
the record prepared and presented, the 
advocate comes to the point where he 
must convince the tribunal before which 
he appears that his side of the case should 
prevail. To accomplish that result, his 
mightiest weapon, indeed, the only one 
left to him, is a strong oral argument, ably 
presented. 

Even as the purpose of an address to 
the jury is to secure a favorable verdict, 
so the argument presénted before a re- 
viewing court has, as its objective, the 
obtaining of the desired judgment therein. 
And such an argument is but an instru- 
ment used to bring about a result. It is 
no more the end then is the pen of the 
writer or the scalpel of the surgeon. 

In an oral argument, a Court that is 
willing to be informed and instructed, lis- 
tens to an advocate who has given the 
egg cause such special study that 

e is able to impart information and in- 
struction. The court will realize that by 
reason of the special knowledge acquired 
by the lawyer in his preparation of the 
particular case, he is able to impart val- 
uable information that will lighten the 
burden of the judges and give them con- 
fidence in the justice of the judgment 
they must pronounce. 

Of course a thorough and complete 
written brief will be the foundation of any 
oral argument, but the brief is only an- 
other instrument, not the end result. The 
written brief is not a substitute for the 
oral presentation of the case, any more 
than the converse of that statement is 
true. The argument and brief comple- 
ment each other and should be used to- 
gether to obtain the most advantage. 


Elliott says that “a written brief makes 
the argument exact and logical, but a 
spoken argument gives it life and vigor.” 
He reminds us that the oral argument 
is needed to arouse and stir the mind 
of a judge and a brief is needed to refresh 
his memory. Just as references to authori- 
ties will form an essential part of any 
written brief, so the analysis of principles 
and facts should constitute the great body 
of the oral argument. 


It is common knowledge that a drama 
presented upon the stage is more impres- 
sive than the same play when read from 
a book. The musical composition gains 
much by its performance. What is heard 
creates a more decided impression than 
what is read. Judge Dillon says: “As a 
means of enabling the court to understand 
the exact case brought thither for its judg- 
ment, as a means of eliciting the very 
truth, both of law and fact, there is no 
substitute for oral argument.” 


The impact of mind on mind occurs 
during the oral presentation of a case in 
a more dynamic and effective manner than 


could be ible through the mere read- 
ing of briefs. As Elliott says: “The colli- 
sion on points of difference is more 
marked, and the agreement on points con- 
ceded more noticeable, in an oral argu- 
mem than in a written discussion.” 


The asking of questions by the court 
during the oral presentation of a case is 
greatly “oo by some lawyers, less de- 
sired by others. But such procedure en- 
ables the advocate to know something 
of what is in the minds of the inquiring 
judges and thus have the opportunity to 
guide their thinking. Again, such ques- 
tions often elicit information on obscure 
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points that otherwise might escape un- 
noticed. 

The matter of first impression is not 
to be passed too lightly. It is unfortunate- 
ly true that many courts and judges re- 
ceive their first information about a par- 
ticular case when it is presented to them 
by oral argument. The impressions which 
they then obtain are bound to affect their 
subsequent determinations, even after 
thorough study of the written briefs and 
examination of the authorities. 

It has been said that “A case well stated 
is half won.” Conceding that such an ex- 
pression verges On exaggeration, neverthe- 
less a clear, concise and forceful oral 
presentation of the pertinent facts, the 
questions involved and the principles to 
be considered, will go far toward causing 
a reviewing court to approach the study 
of the case with sympathetic understand- 
ing. 

But beyond that there is a_ practical 
advantage in favor of the advocate who 
makes the original presentation of his case 
one that will linger in the memories of the 
judges. When the court comes to study 
the record and the briefs, it is quite apt 
to pay special attention to those points 
which were effectively presented in oral 
argument and gloss over the others. 

Chief Justice Hughes has said that: “The 
desirability of a full exposition by oral 
argument in the highest court is not to 
be gainsaid. It is a great saving of the 
time of the court in the examination of 
extended records and briefs, to obtain the 
grasp of the case that is made _ possible 
by oral discussion and to be able more 
uickly to separate the wheat from the 
chaff.” With that in mind, it is perhaps 
proper to observe that “wheat” may be- 
come lost in the “chaff” if the advocate, 
in oral argument, fails to do his job. 


On the other hand, oral argument pro- 
vides an excellent opportunity for the 
speaker to emphasize the most important 
aspects of the case. In recommending that 
the advocate “always go for the jugular 
vein,” John W. Davis says: “More often 
than not there is in every case a cardinal 
point around which lesser points revolve 
like planets around the sun, or even as 
dead moons around a planet; a central 
fortress which if strongly held will make 
the loss of all the outworks immaterial.” 
This “cardinal point” may be “hammered 
home” in oral argument letting the brief 
cover as will the minor points of lesser 
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value. The judges may not read all of the 
briefs but they will usually listen atten- 
tively to the oral argument. 

It is told of John G. Johnson, of Phila- 
delphia, that before the appellate courts 
he customarily addressed himself to but a 
single point, speaking briefly but with 
such compelling force that when he had 
concluded it was difficult for his oppo- 
nent to convince the court that there was 
anything else in the case worthy to be 
considered. Can it be doubted :that such 
an argument would be of the greatest 
value in getting the judgment? 

History tells us that Abraham Lincoln 
used to read aloud while studying. As his 
reason, he said, “two senses catch the idea; 
first I see what I read; second I hear it— 
and therefore I remember it better.” So, 
in the presentation of a case on appeal, 
the senses of sight and hearing should 
both be used to advantage. If the judges 
can hear the oral argument, perhaps dis- 
cuss the questions in colloquy with the 
speaker, and then read the briefs, certain- 
ly they will better remember the salient 
points. 

Mr. Davis says, “Whatever tends to at- 
tract judicial favor to the advocate’s claim 
is useful. Whatever repels it is useless or 
worse. The whole art of the advocate con- 
sists in choosing the one and avoiding 
the other.” 

Oral argument affords a priceless oppor- 
tunity for the lawyer to capitalize on the 
spell of the spoken word in conveying 
his convictions to the occupants of the 
bench. They, too, are lawyers. They are 
men, not demi-gods. Some are keen, some 
are plodding, but they are all placed in 
their high positions to exercise honest and 
impartial judgment in an effort to reach a 
correct conclusion. They are entitled to 
the help that comes from a strong oral 
argument, ably presented. 


THE CHAIRMAN: That concludes 
Mr. Knepper’s paper. I know that I speak 
for you all in first regretting his neces- 
sary absence and, secondly, in appreciating 
the merit of the paper which he prepared 
and which I have just read to you. 

The next subdivision of our subject is 
that of the scope of oral argument in the 
appellate court—Mr. Knepper’s paper hav- 
ing dealt with its purpose—and that will 
be presented in the fine paper prepared 
by Mr. Hinshaw. Mr. Hinshaw. 


JOSEPH HINSHAW (Chicago, IIli- 
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nois): Mr. Chairman and gentlemen: May 
I say in the beginning that I am sure 
that Mr. Knepper would have been very 
much pleased if he could have heard Mr. 
Horn read his paper. I think that his de- 
livery of the paper in itself was at least 
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good evidence of the value of the oral 
delivery of an idea. 

Mr. Hinshaw thereupon read to the 
Forum the paper entitled “The Scope of 
Oral Argument in the Appellate Court,” 
which is as follows: 


Scope Of Oral Argument In The Appellate Court 


By JosepH H. HinsHAw 
Chicago, Illinois 


VERY court of appellate jurisdiction 

has special rules for oral argument, 
and unless one is thoroughly familiar with 
the rules for oral argument of the par- 
ticular Court involved, he should carefully 
read them before preparing the argument. 
In almost every instance the rules limit 
the time of the argument, state who may 
open and close, prescribe how many at- 
torneys may argue on a side, and in some 
instances prescribe the general limits of 
the subject matter of the argument. It 
has been the experience of your humble 
servant that most Courts of Appeal are 
more jealous of their rules than are the 
Trial Courts. Consequently, rules of 
Courts of Appeal must be strictly ob- 
served. 

Some of the Courts of Appeal seem 
to take oral argument of a case as a 
matter of course while others allow oral 
argument only where it is specifically 
requested. It is, therefore, wise to decide 
before the briefs are printed, whether or 
not the case should be argued orally or 
submitted on the briefs, so that the in- 
tention to argue orally can be stated in 
the brief, where such is required. 

Some Courts require attorneys to regis- 
ter at a particular hour for oral argument 
and this is for the purpose of informing 
the Chief Justice before the call starts 
who will be arguing in each case, so that 
the Court may address the attorney by 
name, if he so desires. This adds the per- 
sonal touch which is contemplated in oral 
argument. 

Attorneys are frequently concérned with 
the question of how far to go in discuss- 
ing the facts, and a good general practice 
in that regard is to state briefly the lead- 
ing facts which you deem established, and 
to refrain from an extended discussion 
on any question of fact. The question of 


what may be said with respect to the facts 
is or governed also by the ques. 
tion of whether or not the particular Court 
of Appeals has power to determine any 
fact or is the final arbiter on questions 
of fact. 

Oral arguments before Courts of Ap. 
peal should be as definitely organized and 
proportioned as the briefs which precede 
them. The time allowed by must all 
Courts of Appeal is entirely too short fo: 
argument of all but a few points, and it 
is only by a careful organization of the 
subject matter and points of law that the 
ground can be covered with any degvee 
of satisfaction. Knowing just how many 
minutes are allowed by the Court foi ar. 
gument, the attorney should then decide 
how many of those minutes are to be de 
voted to each of the points, and should 
make a strenuous effort to hold strictly 
to the schedule. It is very easy even for 
attorneys with years of experience in ora! 
argument to become very enthusiastic 
about one point and use a major portion 
of the allotted time on that point, leaving 
some other of — or greater importane 
almost unargued. 

The opening words of the argument 
should be a brief statement of how the 
case comes before the Court and a brief 
statement of its previous history. For in- 
stance, one may state: 


“This case involves a suit upon a 
lease and comes before this Court upon 
an appeal from a judgment entered on 
a jury verdict finding the defendant 
guilty and assessing the plaintiff's dam- 
ages at $0 . A special interrog- 
atory submitted to the Jury on the 
question of whether or not the signa- 
ture of John Jones was a forgery: was 
answered by the Jury in the negative.” 
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In the event the argument is before a 
Supreme Court to which an appeal has 
been taken from an intermediate Court 
of Appeal, then a brief statement of the 
opinion of the intermediate Court of Ap- 

al should be made. The next statement 
should inform the Court briefly of the 
actual issues. Following this the attorney 
should inform the Court that the facts 
are sharply contested on numerous points, 
or that there is little dispute about the 
facts. 

One cannot be sure that the Court 
which hears the argument has read the 
briefs before the time of the argument. 
In the event there has been considerable 
time between the date for filing of all 
briefs and the date of the argument, one 
may be nn. safe in proceeding upon 
the assumption that the briefs have been 
read. On the other hand, as a practical 
matter, if either side has requested exten- 
sions of time for filing briefs and the 
extension period has expired only shortly 
before the argument, one should not pro- 
ceed on the assumption that the briefs 
have been read. Therefore, the scope of 
the argument should be governed by one’s 


conclusion on the question of the prob- 


‘ability of the briefs having been read by 
all members of the Court. A studious and 
planned effort should be made to dispose 
of the preliminary stage setting as soon 
as possible, and to get on with the play. 

As one approaches an argument, he may 
frequently be conscious of the fact that 
some point made in the briefs is very tech- 
nical, and, consequently, is very hard or 
very tedious reading, yet important to his 
case. Various methods have been used for 
the purpose of attracting the Court's at- 
tention to these particular paragraphs or 
to emphasize them, but some Courts seem 
to resent too much bold face type or un- 
derlining or italics and the like. A justice 
will probably feel that he is wise enough 
to understand what is important and to 
read English intelligently without having 
some lawyer post — boards all along the 
way. It is well within the bounds of pro- 
priety, however, in the oral argument to 
bring these technical phases more vividly 
before the Court, in which event the scope 
of the argument must be adjusted accord- 
ingly. 

Most Courts of Appeal limit the length 
of printed briefs, and an attorney may 
feel that this has forced him too greatly 
to condense a certain argument, or that 
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his argument on a certain point is entirely 
too short to present his thought, in view 
of the importance which his opponent 
may have given the point in a reply brief 
filed later. In such event the scope of the 
oral argument may be adjusted so as to 
give greater space or emphasis to a point 
which later argument by his opponent 
may have brought into stronger focus. In 
determining the scope of the argument 
one who may be personally acquainted 
with the members of the Court may use 
the advantage by touching more lightly 
upon points of law with which the Court 
has apparent familiarity, and more heavily 
upon those points upon which he may 
know the Court to be less thoroughly in- 
formed. 

Most attorneys familiar with oral argu- 
ment will probably agree that a poor oral 
argument is more difficult to answer than 
a good one because it does not lend itself 
to any logical approach or defense. The 
answer to a poor argument, therefore, will 
probably be more effective if it is arranged 
in such a way that its own logical sequence 
shows through the substance of the argu- 
ment like the bones through the flesh in 
an X-ray. 

By color, contrast or short illustration, 
one should use every honorable means of 
breathing life and feeling into his case 
through the oral argument. He should be 
himself in his oral argument. He should 
not try to mimic or emulate some other 
lawyer whom he may admire. He should 
develop his own style and put his own 
personality into it. It must be natural to 
be forceful, and it must be forceful if it 
is to produce the desired action on the 
part of the Justices. Vitrolic references 
to one’s opponent, although aroused by 
righteous indignation will seldom be tol- 
erated when set down in a printed brief, 
and in — they are usually resented by 
a dignified Court. Yet, that which may 
appear in print to be wholly improper is 
more frequently excused when released 
during the heat of an oral argument. 


In deciding the scope of oral argument 
one will usyally want to reserve time for 
the purpose of discussing a point upon 
which there are two opposing lines of de- 
cisions. It is in the oral argument that 
he has an opportunity to discuss the logic 
and philosophy of the two lines of deci- 
sions for the purpose of urging the Court 
to adopt the one most favorable to his 
contention. In such an argument one 
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should take the opportunity to discuss 
the trends of the law and the changing 
social implications involved. In the field 
of torts, for instance, we all recognize 
trends of the law in the interpretation of 
such subjects as right of way, mentioning 
insurance, rights of eleemosynary institu- 
tions, liability for damages based purely 
upon ownership of the instrumentality, 
and distinctions between injury and oc- 
cupational disease. 

If at all possible some mention, how- 
ever brief, should be made on all points 
relied upon, lest the Court be of the 
opinion that you are not serious about 
some of them. 

An appeal which rests on many points 
has generally less likelihood to succeed 
than an appeal which rests upon only a 
few. Oral arguments or arguments in 
briefs on numerous points wear out the 
patience of the Judges, drift into a mono- 
tone of sameness, lose their proper im- 
portance, lack the desired emphasis and 
display a lack of confidence. 

A definite final statement should con- 
tain a logical and brief reiteration, or 
summing up, of the points involved and 
upon which the attorney requests the 
Court to base its judgment. In doing this, 
however, the attorney should make a 
studied effort to avoid the usual mechani- 
cal Q.E.D. closing which frequently is 
found at the end of a written brief. 

Whether one represents the appellant 
or the appellee, the final statement should 
clearly inform the Court just what the 
client is asking the Court to do for him. 
The Court should be left with a definite 
request that the case be affirmed, or re- 
versed and remanded for a new trial, or 
that the cause be reversed without re- 
manding, or that judgment be entered 
in the Court of Appeal. 
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THE CHAIRMAN: Thank you, Mr, 
Hinshaw. 

I am sure you are all beginning to 
agree with me in what I said at the in. 
troduction of these splendidly prepared 
papers. They are splendid, and a great 
deal of thoughtful attention has gone into 
each and every one of them, and, as | 
hinted a few moments ago in my off-the. 
record remarks, it is unfortunate that they 
do not have a wider oral audience; but 
I am told that they will be printed in 
an early issue of the Journal, and hence 
their virtues will be disseminated to a 
broader audience than hears them orally. 

I want to correct the record which | 
made a while ago as to the citizenship and 
residence of Mr. Lionel P. Kristeller. | 
said that he was from New York; I mis- 
spoke myself: he is from Newark, New 
Jersey, an out-of-state suburb of New 
York (laughter); and if Greater New York 
may not be regarded as going over the 
Hudson into New Jersey, why, we will 
then correct the record. 

I now introduce to you Lionel P. Kris- 
teller of Newark, New Jersey, who will 
speak on “The Method of Oral Argu- 


*ment.” Mr. Kristeller. 


LIONEL P. KRISTELLER (Newark, 
New Jersey): Thank you, Mr. Chairman. 

I am sure that when I have finished, 
you will agree that the gentleman who 
wrote the Chairman of our Committee 
that we are going to step on each other's 
toes spoke the truth. I think I will step 
on everybody's toes, but I hope only 
lightly. (Laughter). 

THE CHAIRMAN: We've got lots of 
toes. 


Mr. Kristeller thereupon read to the 


Forum the paper entitled “The Method 
of Oral Argument,” which is as follows: 


Method Of Oral Argument On Appeal 


By Lionet P. KRiIsTELLER 
Newark, New Jersey 


A* a group of housewives what goes 
into the making of a good apple 
pie and your answers will be as diversi- 
fied as if you were to ask a group of law- 
yers or judges what went into making a 


good oral argument on appeal. There 
are no hard and fast rules to be followed. 


A good deal will depend upon the par- 
ticular case, the personality of the attor- 
ney and the make-up of the Court. But 
there are guiding principles to be followed 
and preparations to be made before the 
actual oral argument. 

The importance of preparing a case for 
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trial or oral argument on appeal cannot 
be overemphasized. Included in preparing 
the case for argument is preparing your- 
self for the argument. The job of an ad- 
yocate is to speak, and he should be able 
to speak well. He must know his English. 
He must have good diction. He must 
have a good voice. He must have an easy 
method of presentation. These do not 
necessarily come naturally; in many cases 
they must be acquired. They are not ac- 
uired in a month or a year, but through 
long and diligent practice. Su ch as 
studying grammar, telling stories to groups 
of people, making recordings and listen- 
ing to how your voice sounds to other 
people, practice and diligence, trial and 
correction, study and learning; these are 
the things that prepare an attorney for the 
presentation of the appeal. 

Justice Malcolm Douglas of the Superior 
Court of Seattle, Washington, said: 


“Cultivate the use of good English. 
Nothing more quickly arrests the atten- 
tion or captures the interest of judge 
and jury than a straightforward argu- 
ment expressed in clear, simple and 
classic English.” 


At the English Bar, the “advocate” is 
especially trained for this job. Lawyers 
in the United States are not specially 
trained, so each and every one of us must 
take it upon himself to prepare for the 
art of arguing a case on appeal. 

The practice of having a junior member 
of the firm write the brief, and the lawyer 
who is going to argue the case read it a 
few minutes before the argument is, of 
course, indefensible. The lawyer who is 
to argue the appeal should be thoroughly 
familiar with every possible angle of the 
case. He should study it from beginning 
to end. The time for surprises and strat- 
egy has passed. Now is the time for 
knowledge, and logical and forceful ar- 
gument. 

In preparing for argument, a good out- 
line to follow, subject of course to the 
needs of the individual case, is: 


I. INTRODUCTION. 


In introducing your case, make a clear 
statement to the court of the general 
branch of the law involved—contract, tort, 
divorce, etc. Then tell the court what 
the appeal .is from—a judgment, an order, 
an injunction, etc. And at the same time 
you can tell the court who sat below and 
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what court it was in. In concluding your 
introduction, indicate the power of the 
court to entertain the appeal. 


II. FACTS. 

Chief Justice Frederick E. Crane of the 
New York Court of Appeals commented 
as follows: 


“It is surprising how few lawyers are 
able to think clearly and talk plainly. 
Many are the learned men of rank and 
standing in the profession who are un- 
able to state in sequence the simplest 
facts of the case. To tell the story of 
what happened is either beneath them 
or beyond them, and yet this is the 
principal part of oral argument.” 


There is an art to telling a story well. 
Tell your story to the court as if you were 
telling it to a group of friends. It has 
often been said that a clear statement 
of the facts on an oral argument is a case 
at least half won. It is as important to 
arouse the sympathy and interest of the 
appellate judges as it is to arouse the 
sympathy and interest of a jury. State 
your facts clearly, chronologically and 
make them interesting. 


Ill. TELL THE COURT WHAT 
YOU WANT IT TO DO AND WHY. 

Here is the place where you argue law. 
Remember that it is an argument and not 
a reading session. In stating the facts 
and the law, avoid reading to the court 
as much as you possibly can. If necessary, 
memorize a passage rather than read it to 
the court. After you have clearly stated 
the facts and pointed out the issues in- 
volved, your time is better devoted to 
discussion of the law on controlling prin- 
ciples with reliance on the brief for de- 
tailed substantiation. 

In your imagination, put yourself in the 
place of the court. What would you want 
to know about a case if you were sitting 
as judge? What would help you to for- 
mulate a clear picture of the facts and law 
if you were the judge? The function of 
the bar is to aid in this process and every 
court needs such aid. It is from the ar- 
guments of counsel that the court will 
learn of the facts and law involved. Mem- 
bers of the bar are participants in the 
judicial process for the pur of aiding 
the court in its analysis of the elements 
which must control the decision. As said 
by Judge Thomas D. Thather of the Court 
of Appeals of New York: 
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“The degree to which this duty is 
performed with perfect candor is the 
mark of a great advocate.” 


When your preparations have been com- 
pleted and the day has come to argue your 
case, as you walk up to the rostrum, bring 
with you all the poise, posture and pro- 
fundity that you can muster. It is true 
that the days of oratory are dead. We 
no longer have the lengthy arguments 
which were so common in the old English 
courts and in the early days of the United 
States Supreme Court. But the job of 
the advocate has not been made easier. 
He must, within the time alloted to him, 
get to the judges a clear picture of what 
his case is about and what he wants the 
court to do. Such things as proper pos- 
ture, smooth delivery, and interesting 
presentation are extremely important. 
They lubricate the path of what would 
otherwise be a grinding ordeal. 

Some lawyers make it a practice of de- 
livering their argument at the top of their 
voice. By such a delivery, they create a 
tense and uncomfortable atmosphere for 
their hearers, and make it almost impos- 
sible to concentrate and absorb what he 
is saying. Other lawyers make it a, point 
to speak in almost a whisper. They say 
that in this way the court becomes more 
intent on what they are saying. There 
are times in your argument when you 
may use the top of your voice, or almost 
speak in a whisper. But to deliver your 
whole argument by either method is to 
be condemned. As you speak, regulate 
the tone and pitch of your voice. Make 
your voice as melodious, interesting and 
easy to listen to as you can. Don’t speak 
in a monotone. A certain amount of 
rise and fall by way of contrast and em- 
phasis is most desirable. Speak to the 
judges as if you were speaking to your 
colleague in your office. 

Watch your time. If your preparations 
have been well made, you should not have 
to cut part of your argument because of 
the time factor. But if the situation does 
arise where you do have to cut, sacrifice 
in the law part of your argument rather 
than omit facts. Too much emphasis can- 
not be placed upon necessity for a clear 
and complete statement of the facts. Don’t 
try to conceal or straddle facts, and no 
gaps should be left. Tell the court the 
whole truth. 

In arguing the law, select one central 
point and concentrate on that point until 
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it is fully covered. This requires judg. 
ment and skill, and sometimes it is im- 


possible. But remember that the greater . 


the number of —_ of law that. you 
argue, the fewer the points that the judges 
will remember. The limitation of time 
compels you to carefully pick out the 
points you will argue. If you can pick 
out one central point and argue that one 
only, leaving the lesser arguments for your 
written brief, the impression made on 
the court will be far more favorable. 

Sit down when you have completed your 
argument, whether you have used up all 
your time or not. When you have taken 
your seat, the court should have a clear 
knowledge of the facts involved, the law 
involved, what happened in the lower 
court and what you want the appellate 
court to do. If the court does have such 
a picture, then you have done your job 
as an advocate, and done it well. 


THE CHAIRMAN: Thank you, Mr. 
Kristeller of Newark, New Jersey. 

I hope these papers as we go along— 
and I am making these remarks as we go 
along—will evoke discussion in the ample 
time that we will have left before this 
forum adjourns. 

Now, as indicated by the program, the 
subdivision entitled “How to Handle 
Questions from the Bench” is next in or- 
der. The paper was prepared by Mr. 
Erwin W. Roemer, who is president of 
the Chicago Bar Association. Because 
of the grave illness of his wife, he called 
me up last Tuesday and said that he 
could not be present. As I have already 
indicated to you, Mr. William Kelly of 
Akron has very kindly consented to read 
Mr. Roemer’s paper. Mr. Kelly. 


WILLIAM KELLY: (Akron, Ohio): Mr. 
Chairman and gentlemen: I do not know 
Mr. Roemer, except that he is president 
of the Chicago Bar Association; but, after 
you have heard his paper, I believe you 
will conclude that he is a lawyer of broad 
experience. 


I want to make my position perfectly 
clear by saying that I am not like the 
president of a certain steel corporation 
who was asked to prepare a paper for the 
Steel Institute. Being a busy man, he 
had the paper prepared by his public re- 
lations director. The paper was given to 
him a short time before he attended the 
meeting and he hastily glanced at it. 
He appeared at the Steel Institute and 
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he started out by saying: “I am the speak- 
er; 1 am supposed to have a paper for you; 
I have a paper; I have read it; it is not 
my paper; I don’t believe a damned word 
in it, but I will give it to you anyway.” 
(Laughter). 

The topic of Mr. Roemer’s paper is 
“How to Handle Questions from the 
Bench on Oral Argument,” and he starts 
as follows: 

“You have asked me to express my 
views of what to do about questions from 
the bench during oral argument. That's 
a difficult assignment, and I’m tempted 
to answer in the language of the farmer, 
That all depends.’ ” 

Now right at this point Mr. Roemer 
has a notation: “Tell Herb Patterson's 
story.” Well, I don’t know who Herb 
Patterson is and I don’t know his story, 
but I am reminded of the lawyer who 
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appeared in the Supreme Court, which 
was the highest court of the state, to argue 
a case before it. 

In the course of his argument he was 
unwinding a rather fine-spun theory of 
law which he was asking the court to 
accept. One of the senior judges, a rather 
crotchety individual, interrupted him and 
said, “Mr. So-and-so, do you want this 
court to adopt that fanciful theory?” The 
lawyer hesitated a little bit and then said, 
“Your Honor, that all depends;” and the 
judge said, “All depends on what?”; to 
which the lawyer replied, “That all de- 
pends on whether you are able to sell your 
associates on this fanciful rule or theory, 
because you yourself announced it years 
ago in the case of so-and-so.” (Laughter). 

Mr. Kelly thereupon read to the Forum 
the remainder of Mr. Roemer’s paper, 
which is as follows: 


How To Handle Questions From The Bench On 
Oral Argument 


By Erwin W. ROEMER 
Chicago, Illinois 


OU have asked me to express my 

views of what to do about questions 
from the bench during oral argument. 
That’s a difficult assignment, and I’m 
tempted to answer in the language of the 
farmer, “That all depends.” 

I pose as no expert in this field, but 
I'm glad to offer such suggestions as have 
arisen out of my experiences. 

Some very competent brief writers have 
confessed to me that they abhor oral ar- 
guments because they fear interruptions 
from the bench. They are expert in the 
preparation of written briefs, but they 
can’t think on their feet and are in a 
state of confusion when they encounter 
queries from the bench. I discovered this 
weakness in the brief writer who did the 
principal work for one of the utility com- 
panies that I frequently represented in 
the trial court. I had been the beneficiary 
of a directed verdict, and I was anxious 
to uphold the ruling. When our briet 
writer expressed concern about the reply 
brief of our adversary, a well known trial 
lawyer, I promptly suggested oral argu- 
ment. The brief writer then confessed 
that he was scared to death of oral argu- 


ment. He added, “I’m no match for Roy 
in oral argument. When the judges begin 
to throw questions at me, I ome pan- 
icky.” I was touched by this admission 
and volunteered to make the oral argu- 
ment without charge. Later I observed 
one or two others of the trial staff resort- 
ing to this expedient. And so my first sug- 
gestion to those of you who depend on a 
brief writer for your Appellate Court prod- 
uct that is not adept at oral argument, 
is that you better substitute yourselves to 
meet the barrage of questions that some- 
times emanates from the judges. 

I say with John W. Davis, “Rejoice 
when the Court asks questions.” It is sel- 
dom indeed that any judge resorts to ques- 
tions merely to embarrass counsel. In the 
overwhelming number of cases he is gen- 
uinely seeking help, although it is not im- 
probable that if he waited you would in 
due course supply the information desired 
in the course of your argument. How- 
ever, let me emphasize that I believe 
proper, pertinent questions from the bench 
are helpful. I welcome them. It gives 
me a clue to the thinking of the judges. 
Haven’t you all been disgusted with the 
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dead-pan expression of some jurists who 
gave you no indication of the effect of 
your arguments? And don’t forget that 
questions that may seem unfriendly or 
unsympathetic to your cause, may in fact 
be designed to help the questioner meet 
that possible question in the conference 
of the judges on your case. Surely some 
of you who have felt a bitter sense of 
failure when you left the courtroom after 
a hot jousting with some of the judges, 
have later had a unanimous decision in 
your favor. So be not dismayed by ques- 
tions from the bench; welcome them as 
an opportunity to drive home at a psy- 
chological moment the point you prob- 
ably were going to make later. And don’t 
worry about the repetition; with some 
judges iteration on a crucial point is often 
advisable. 

Chief Justice Denison of the Supreme 
Court of Colorado put the matter thus: 


“A perfect argument would need no 
interruption and a perfect judge would 
never interrupt it; but we are not per- 
fect. If the argument . . . discusses the 
truth of the first chapter of Genesis 
when the controlling issue is the con- 
stitutionality of a Tennessee statute, it 
ought to be interrupted. . . . It is the 
function of the Court to decide the case 
and to decide it age arcs ... The judge 
knows where the doubts lie, at which 
point he wishes to be enlightened; it 
is he whose mind at last must be made 
up; no one can do it for him; and he 
must take his own course of thought to 
accomplish it. Then he must sometimes 
interrupt.” 


Judges are sometimes more annoyed by 
each others’ questions than counsel. It is 
said of a former justice of the U. S. Su- 
preme Court much given to interrogation, 
who engaged counsel in a long colloquy 
of question and answer at the very thres- 
hold of his argument, that in a stage 
whisper audible within the bar Chief Jus- 
tice White was heard to moan, “I want 
to hear the argument.” “So do I, damn 
him,” growled his neighbor, Justice 
Holmes. Yet questions fairly put and 
frankly answered give to oral argument 
a vitality and spice that nothing else will 
supply. 

There are of course various types of 
judges sitting on our appellate benches. 
Before undertaking oral argument it is 
well to learn of their idiosyncrasies, if any. 
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Two illustrations should suffice 0 justify 
this caveat: One of our good appellate 
court judges who presides in a little court. 
room without outside windows where it 
is difficult to orient oneself geographical. 
ly, becomes upset if the lawyer in the 
course of his argument assumes a direction 
to be other than it actually is. This jurist 
has expressed this eo to me on several 
occasions. He said that it confuses him 
and has asked me, “Why don’t lawyers 
learn the correct directions themselves or 
ask us if they don’t know?” So you can 
see that an innocent departure from fact 
may greatly detract from an otherwise 
sound oral presentation. In that court, 
I warn you to expect sharp interruptions 
if you are not oriented as to actual di- 
rections. 


Another example: We had a judge on 
our U. S. Circuit Court of Appeals who 
was a bearcat for questioning lawyers dur- 
ing oral arguments. This propensity was 
well known to those who had many cases 
there; but I have heard many lawyers cuss 
him out for this practice after they left 
the courtroom. Here again you are fore- 
armed if you know what to expect, though 
even an apt warning may not be allto- 
gether fruitful. I remember an important 
case pending in that court where the 
lawyer for the defendant asked me to help 
him in defending the judgment he had 
obtained below. The suit was against 
a southwestern railroad and the damages 
asked were $350,000 for an admitted 
breach of contract to furnish tank cars 
to a large oil shipper. My friend and | 
worked late hours and it was agreed that 
I should argue the case orally. However, 
the general counsel of the road sent word 
that he was coming up from St. Louis 
to attend the oral argument. My collabo- 
rator then decided that he would have to 
present the case for defendant, for my 
participation was unknown to the General 
Counsel. Well, I gave my knowledge of the 
characteristics of this Circuit Court of Ap- 
peals judge to my friend and tried to pre- 
pare him for the ordeal. I urged him not 
to get excited and not to argue with the 
judge. I told him to answer all the judge's 
questions as simply and directly as possible 
even if they seemed irrelevant; and I tried 
to comfort him with the observation that 
not infrequently a multiplicity of appar- 
ently adverse questions from this judge 
was merely a prelude to a victory. 


Well, the General Counsel played a 
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dirty trick by not showing up, but my 
friend was afraid that he might appear 
late and so he proceeded with the argu- 
ment. In five minutes this judge and he 
were in a violent argument that consumed 
all the time alotted. As a parting shot, 
the judge asked, “Haven't you read my 
opinion in such and such a case?” Well, 
we hadn’t; and my friend was inconsolable 
over our failure to discover it, though we 
soon found out that it was so recent it had 
not appeared in the advance sheets up to 
that time. We immediately went to the 
Clerk’s office and quickly discovered that 
there wasn’t anything in that opinion that 
bore on the issues in the case just argued. 
My friend, still upset, asked, “Why in hell 
did he ask me that question?” We never 
learned the answer, but we forgave the 
judge when he wrote the opinion affirm- 
ing the lower court. 

A very usual question from the bench 
is, “What were the facts in that case?” 
and I have often heard the speaker reply, 
“! don’t recall.” This is tragic and in- 
excusable. It detracts from whatever merits 
the argument otherwise might have. One 
must be prepared not only on the spe- 
cific holdings relied upon, but be ready 
to point out the facts and the principles 
to which the holding was applied. It is 
superfluous in this assemblage to point 
out that the speaker must know not only 
all the facts in his own case but where 
to find the supporting testimony in the 
abstract and record, because the judges 
are very apt to ask many questions re- 
lating to the facts. 


Usually there is some weak or doubtful 
point in your case; and almost invariably 
one of the justices will come up with the 
64-dollar question if you haven’t had the 
courage, and wisdom, I say, to anticipate 
it. Waiting for the justices or your oppo- 
nent to raise it is in my opinion a great 
strategic error. I learned this lesson early. 
As a young clerk, I met another law clerk 
in the courthouse one morning, and he 
excitedly invited me to come into one of 
the courtrooms to hear a part of a case. 
Jim McShane, nestor of the plaintiff's per- 
sonal injury trial bar, was trying a case 
against John Kehoe, a leading defense 
lawyer for the traction company. My in- 
formant whispered to me that McShane 
was about to put on a witness that had 
not testified in the first trial because he 
had been convicted of a crime and was 
inaccessible in our penitentiary. And Mike 
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added, “Wait till you see what Kehoe does 
to him on cross-examination.” McShane 
skilfully led this witness through his di- 
rect examination, and he gave damaging 
testimony against the street car company. 
I was on edge waiting for Kehoe’s cross. 
But just then McShane asked, “Did you 
testify on the first trial of this case?” When 
the witness answered “No,” McShane 
asked, “Where were you during that 
trial?” The witness replied, “In Joliet 
penetentiary.” And upon being asked on 
what charge, he testified, “Pandering.” 
McShane then turned to his opponent and 
said, “Cross-examine, Mr. Kehoe.” Well, 
this was an anti-climax that Kehoe had 
not anticipated; his cork was pulled and 
his cross-examination was a fizzle. 


But suppose you have not attacked the 
dangerous point yourself, and in the midst 
of your argument, one of the justices is 
unkind enough to ask the discerning ques- 
tion, what should be done? My advice is, 
don’t stall or resort to such device as “I'll 
come to that later.” It may give you some 
temporary relief, but the end result will 
be harmful. I'd frankly acknowledge that 
the question is a good one, suggest that 
there is seeming merit in the point, but 
on analysis it really is not decisive, and 
then proceed to take it apart and explain 
its lack of aptness in the case at bar. 


Of course, if you are taken completely 
by surprise and are stumped for an an- 
swer, it’s tough, and I recommend that 
you tell the Court frankly that you are 
unable to answer the question immediate- 
ly and request leave to submit a short 
memorandum later. This is only an ex- 
pedient, but I have seen it work. 

It may be that there is only one decision 
on the point and that is against you. Then 
you must attack the soundness of the de- 
cision and be fortified with plausible 
grounds for your argument. 

The Hon. Justin Miller of the U. S. 
Court of Appeals for the District of Co- 
lumbia, once said on this subject: 


“The frequent phrase, in answer to 
a question ‘I was just coming to that,’ 
or, ‘I will come to that in a moment,’ 
while perhaps a self-comforting asser- 
tion, may be a devastating one. The sec- 
ret of effective argument is the holding 
of sympathetic attention. The objective 
is to make the judge want to do what 
you want him to do. If you were ‘just 
coming to that,’ then proceed to get 
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there and make the judge think you did 
it because you and he were in a state 
of happy mutual understanding. 

“The master of oral argument is the 
man who can, if he is interrupted, move 
so interestingly and convincingly 
through his analysis of facts and issues 
of law that he never loses the attention 
of the judges; and if he is interrupted 
by questions, can use them to retrieve 
the lapses which they reveal in the per- 
suasiveness of his argument or in the 
attention of the iecleen without inti- 
mating that they reveal either lapses on 
his part or inattentiveness of his listen- 
ers. If you break the accord by an irri- 
tated or critical interjection, you may 
lose the very advantage which you have 
striven to secure. If you were not ‘about 
to come to that,’ or never actually get 
there, you will probably leave in the 
judge’s mind the impression that it was 
too tough a question which you were 
afraid to answer, or one for which you 
had no answer.” 


Another question arises: What are you 
going to do with some sharp, irrelevant 
or seemingly impertinent question from 
the bench? The temptation is to let the 


questioner have it; he’s stuck out his neck, 
let’s trim him down to size. I do not urge 
any flinching at such a time. Above all 


be courageous in meeting it. But ordinar- 
ily don’t yield to the temptation to utter 
a wisecrack. In many a bull session I’ve 
heard the boast of a lawyer that he had 
set a certain judge back on his haunches 
when he asked a damn fool question. 
The following illustrations may help 
in pointing the way in these trying situ- 
ations. The incidents were related to me 
by a second circuit judge. I know he de- 
rived great pleasure in the telling. 
Governor Arnall of Georgia was arguing 
the case of the State of Georgia against 
the Railroads in the Supreme Court. In 
reply to Justice Frankfurter’s insistent 
query as to whether the Governor re- 
garded a certain legislative and adminis- 
trative action as unconstitutional, Arnall 
said, “I certainly do.” But then as an 
afterthought, “Nevertheless, I would not 
overlook the ingenuity of this court.” 


The_ other incident involves questions 
of the same justice put to Mr. Cody Fow- 
ler of Florida in the reargument of the 
Bricce Juices case. After answering a ques- 
tion or two, Mr. Fowler said: 
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“If your Honor please, time is run. 
ning out more rapidly on this side of 
the bench than it is on the other. And 
if you will permit me, I will not attempt 
an answer to your question at this time.” 


The other justices smiled, and he was 
able to go on with his argument. As he 
said afterward, he knew (presumably from 
the prior hearing of the case) that he did 
not have that particular Justice anyway: 
and he felt he should not sacrifice the 
possibility of reaching other members of 
the court to go after a lost cause. 

Some of you may have read an account 
of the interchange of remarks that took 
place between Lord Birkenhead and an 
English judge before whom he was ar. 
guing a case. Birkenhead was making a 
strong argument and not pulling any 

unches. The judge: became irritated and 
interrupted the argument, saying, “Mr. 
Birkenhead, I don’t believe you realize 
it, but some of your remarks are offen- 
sive.” “Your lordship, I resent the impu- 
tation; and I want you to know that when 
I undertake to insult anyone, I never leave 
any doubt about my intention.” What a 
priceless gift to have a ready tongue on 
an occasion like that. 


And this brings me naturally to my last 
thought on this subject. A sense of humor 
is a wonderful asset, and its possessor can 
often a devastating question with 
a witticism that is altogether disarming. 
But few of us possess that charming qual- 
ity in sufficient measure to take advantage 
of it. That is why I want to urge consid- 
erable caution in the use of this device 
as an escape from a pointed question. 
Above all, if a justice interjects some wit- 
ticism, don’t fee] that you must match 
it or lose face. Laugh and enjoy it even 
though it may be directed at you. 

I quote again some pertinent observa- 
tions of the Hon. Justin Miller: 


“Effective oral argument is a matter 
of persuasion, just as much as selling 
a bill of goods or courting a girl. You 
would not expect to accomplish either 
of those objectives by reading a brief 
to your subject. You would not ac 
complish either by stubbornly insisting 
upon a prearranged approach, against 
mounting irritation and lack of under- 
standing. It may make a good story to 
tell at a bar association meeting how 
a smart-aleck wisecrack floored an in- 
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uisitive judge, but it doesn’t persuade 
e judge. 

“The irritation displayed by many 
advocates, when interrupted by ques- 
tions from the bench, results from their 
determination to follow the arrange- 
ment of the brief. But the arrangement 
of the brief is the wrong arrangement 
for oral argument. And what does it 
rofit an advocate to speak his piece to 
bis own complete satisfaction if he fails 
to explain his case in such manner that 
the judge understands it.” 


And I wind up as I started: The answer 
to the question you have assigned to me 
is, “It all depends.” 

THE CHAIRMAN: That’s the fourth 
and last paper on the scheduled program. 
Despite the regrettable absence of Mr. 
Roemer, I am sure that his voice-piece or 
mouthpiece here has done full credit to 
the paper. 

Thank you, Mr. Kelly, for a very ca- 
pable reading of the work of another 
lawyer, another distinguished lawyer, be- 
side yourself. 

Now, as indicated in the report which 
I prepared and compelled the other mem- 
bers of my Committee to give assent to, 
because I did not evén submit it to them 
before I sent it to the Journal for publi- 
cation—incidentally, it is to be found on 
the last page of the Journal, in the event 
the members of the Committee did not 
read it—I indicated that at the end of 
the reading of these prepared papers there 
would be an opportunity for oral discus- 
sion in the open forum. That is only as 
it should be because, I suppose, that is 
what, in its origin, the word “forum” 
meant—the appearance in the old Roman 
Forum of plleacies to espouse one side 
of the cause or another without previous 
retention by their clients. 

Right in these papers I see a clash of 
opinion. I think that Mr. Hinshaw’s pa- 
per indicated that oral argument to an 
appellate tribunal should perhaps in many 
cases direct itself to one focal point—the 
most important point in the case. He cited 
authority to that effect, I believe, in the 
person of Mr. Johnson of Philadelphia, 
an eminent lawyer in both trial and ap- 
pellate tribunals; whereas Mr. Kristeller 
of Newark, New Jersey, was of the opinion 
that all of the main and important ques- 
tions in the brief should be covered in 
oral argument. So there we have a clash 
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or at least a difference of opinion as to 
which approach is the more effective. 

It is now twenty-five minutes after 
eleven. We have spent over an hour on 
these papers, and the time has come for 
discussion. I hope that you will not make 
for the rear exit, because part of the 
value of this forum—to me at least, and 
I think to all of us—is the extemporaneous, 
spontaneous discussion that the lawyers 
here may have to contribute to the ques- 
tions discussed in these prepared papers. 

As you rise to speak, please announce 
your mame and where you are from so 
that the reporter may make a record of 
that. 

Who is first? 

MR. ARTHUR CROWNOVER (Nash- 
ville, Tennessee): I have the temerity, Mr. 
Chairman: Arthur Crownover of Nash- 
ville, Tennessee. 

THE CHAIRMAN: Mr. Crownover. 


MR. CROWNOVER: May I express 
my appreciation for these papers, at the 
outset. 

I am one of those anomalies, an Episco- 
palian and mountaineer—and not a snake- 
handler—from Tennessee. (Laughter). 

I spent the first year, after getting out 
of law school, as a law clerk in my father’s 
office. He was a Justice of the Court of 
Appeals of Tennessee, and I got sort of 
a backstage view of how the courts some- 
times react, and I would like to give you 
some of my ideas. I have used them during 
the past fifteen or sixteen years, and I 
have found that they work. Some of them 
are a little controversial. But I am sort 
of like a cousin of mine who, on a journey 
through the mountains to one of those 
refreshment stations that we have there 
called “wildcat stills,” got a little loaded; 
as he was on his way back in the evening 
he had the misfortune to become en- 
tangled with a root and he fell flat in the 
pathway. All at once, as he started to raise 
up, he saw a coiled rattlesnake staring him 
straight in the eye. 

Well, it didn’t disconcert him in the 
least. He looked at the rattlesnake; the 
rattlesnake looked back at him, and after 
a moment or two my cousin said, “Strike, 
if you must, I never was in better condi- 
tion.” (Laughter). 

And so, with apologies, I set forth some 
of these things. 

I have heard my father and the other 
members of the court say time and time 
again that whenever a preacher preached 
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a sermon over twenty minutes there were 
few souls saved. 

My father said every oral argument to 
an appellate court always ought to be 
limited to twenty minutes; and I have 
found that you can do more in twenty 
minutes than if you have the full hour 
or the hour and a half. 

Now, of course, you've got to be on 
your toes, and you’ve got to pick out— 
and in saying this I am well aware that 
one of the learned papers presented here 
this morning takes the contrary view— 
you’ve got to pick out one of the many 
points given in your brief. I found it ex- 
pedient as well as helpful to pick out 
the most controversial point in the whole 
brief. 


Now, if you realize—and I think we all 
do after we have spent just a little time 
in the appellate court—that the finest jury 
that we have is the appellate court itself, 
and if you pick out the most controversial 
point to get their attention right from the 
very beginning you are then more apt to 
hold it than if you take the non-contro- 
versial points and carry them forward. 


Now, there is nothing that can be bored 
any quicker than an appellate ceurt or 
a jury. You can bore them just as easily 
as you can your friends in talking to them, 
and if you once lose their attention, as 
was remarked by Mr. Kelly in reading 
Mr. Roemer’s paper, you will probably 
never catch it again. 


Nearly every case that you go up with 
involves a controversial point. Take that 
point right at the outset and carry it 
through. Shoot with a high-powered rifle 
rather than a shotgun. 

Always argue your cases. I think a great 
many lawyers make a mistake in handing 
in the case on brief. 


I remember the first case that I had. 
I had a bad case before the supreme court 
of buck fever, and so when I got up there 
and the time came for the argument—and 
I had made several trips to the powder 
room, as we sometimes have to do—when 
my time finally came, I stated to the chief 
justice that I was handing the case in on 
brief. 

Later on, I mentioned what I had done 
to my father and, though I was at that 
time nearly thirty years old, I think I got 
the worst rawhiding or, as we used to say 
in the Army, eating out that I ever had 
in my whole life. But after that I never 
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disobeyed him. I argued the case from 
then on. 

Now, what is the reason for arguing 
the case? Well, primarily, this: You've got 
a multiple court there; you haven't got 
just one judge; as a normal thing, you've 
got three or four judges. Now, you want 
to bring the whole case before them, as 
we all know, and this is the only oppor. 
tunity that you are going to have to pre- 
sent that whole case to them. Unless you 
do get it before them at that time, you 
will probably never get it before them 
again, because some one of the judges 
will take that brief and he will go to 
work on it. 

Of course, they have conferences after- 
wards where they get together and read 
their opinions and discuss them and dis- 
cuss the various points. But time and time 
again in my own case and in other cases 
that I found out about later, and as | 
saw there during the time that I was 
working with the court, I saw some one 
judge decide a case and then, when they 
all got together in their conference, some 
one of the other judges would say, “Well, 
I remember So-and-so arguing that case. 
Didn’t he bring up this point?” “Well, 
yes, he did.” “Well, now, we've got a line 
of cases that overcome this other line of 
cases.” And there I’ve seen an opinion 
rewritten and become the opinion of the 
court, merely on account of the oral argu- 
ment; and so, under those circumstances, 
I say always argue your case. 


Questions from the bench: that was one 
of the most interesting papers that I have 
heard in a long time. I say welcome those 
questions from the bench. Now, you, your- 
self, are the cause of those questions—there 
is no way of getting around that. If you 
ill prepare your case, if you haven't cap- 
tured the interest and the imagination of 
that court in presenting your case to the 
judges, they are going to flounder around; 
and when a judge begins to flounder 
around, God help you, because he is going 
to take you in hand, he is going to divert 
your attention, and he will have you 
chasing rabbits down a side path. So al- 
ways hold their attention and you will 
keep those questions from the bench to a 
minimum. But if they do come, welcome 
them; be able to handle them; if possible, 
divert the attention of the judge back to 
your own argument, to your own point 
that you consider the controlling point 
in the case. 
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I had a number of interesting conver- 
sations throughout the years with Mr. 
Justice McReynolds. He was probably the 
meanest man that was ever on the United 
States Supreme Court. He was a good 
friend, though, of my next-door neighbor, 
and every summer he always came down 
and spent a good portion of the summer 
with my friends, and so, as a young law- 
yer, I came to know him quite well. He 
seemed to take a liking to me, and we 
would sit on the porch there in the eve- 
ning, time and time again, talking and 
he would give me good advice. One time 
| asked him about some of these ques- 
tions. I said: “Mr. McReynolds, you have 
the reputation of being rather a terror 
to all lawyers who come before you be- 
cause you always ask so many questions. 
Why do you ask them?” Well, he studied 
for a while and then he said: “It’s just 
sort of a habit of mine; usually the damn 
fools don’t touch the points and I want 
to find out what the lawsuit is about.” 
(Laughter). 

So that is very often the reason why 
the questions are asked from the bench. 
If you do touch the points and if you 
get them before the judges, then you won't 
have to fear those questions. But welcome 
them: they will make your oral argument 
all the more effective, if you are able 
to think on your feet and handle them. 

Thank you very much. (Applause). 

THE CHAIRMAN: Thank you, Mr. 
Crownover. I am sure that we all value 
and appreciate this behind-the-curtain 
view of what we have been talking about. 

There is one thing that I would like to 
interject here, and that is this: How preva- 
lent in your own circuit or state is the 
reading of briefs before oral argument— 
how prevalent is the reading of briefs by 
the judges of the appellate tribunals? Per- 
haps some of our discussion can touch 
upon that point. 

MR. CROWNOVER: I would say it 
happens very seldom, if ever. 

THE CHAIRMAN: Well, I was told 
by the Honorable Florence E. Allen of 
the United States Circuit Court of Ap- 
peals for the Sixth Circuit, with whom 
I went to college, that the majority of 
those judges—there are six on that par- 
ticular Bench—read the briefs before oral 
argument; and I also happen to know 
that it is the invariable practice of several 
of the seven judges of the Supreme Court 
of Ohio to do that—I think Mr. Kelly 
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and Mr. Stichter will bear me out in 
that. I must therefore differ from you a 
bit on that, Mr. Crownover: I don’t agree 
with you that it is seldom or never, be- 
cause I know that up our way it is done. 
And they are in your circuit—that is, Judge 
Allen is. 

MR. CROWNOVER: I would agree, 
certainly, that they do it in the Court 
of Appeals and the United States Su- 
preme Court—they usually have the time; 
but the other appellate courts seldom do. 

THE CHAIRMAN: I thought perhaps 
you were referring to the Supreme Court 
rather than to the other courts. 

Now, here is your chance, gentlemen— 
here is your forum open now. 

Mr. Cope. 

MR. LELAND COPE (Canton, Ohio): 
I want to compliment the Chairman of 
this group, the members of the Commit- 
tee, and those who have participated, in 
bringing to us a very worthwhile forum 
this morning. I do want to add, since Mr. 
Horn mentioned our own Circuit Court 
of Appeals, that I am quite convinced 
that the members of our Circuit do read 
the briefs beforehand. 

Several years ago I happened to have 
two cases in the Circuit Court, one of 
which I thought was quite difficult and 
the other, I thought, was much easier. 
I was defending judgments in each in- 
stance, so I asked Judge Pontius, who is 
the senior member of our firm, to argue 
one of the cases for me because I did 
not wish to argue both on the same 
morning. I therefore assigned to him the 
harder of the two cases. We went down 
to Cincinnati together. Unfortunately, de- 
spite the fact that I was giving him the 
harder of the two cases, we had not had 
an opportunity to go into it very much 
before going down there, so I lugged along 
a couple of cases of books and we worked 
from eight in the evening to about two- 
thirty in the morning getting him pre- 
pared to argue that case. 

Judge Pontius was a firm believer in 
this assumption: he said “Sometimes you 
assume wrongly, but be sure you get the 
facts fully stated to the court; you can 
assume that they may know some law. 
Sometimes you are wrong on that, but 
be sure you get the facts clearly stated 
to the court.” 

Well, Judge Pontius and I decided that 
this was a very important case in which 
to get all the facts to the court. Well, 
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he had spent about seven or eight minutes 
giving to the court the full facts; soon 
there was a hushed whisper on the Bench 
and then the Presiding Justice announced: 
“If those are the facts, we would rather 
hear from the other side.” Mind you, I 
had given him what I considered the hard- 
er of the two cases. At that, Judge Pontius 
sat down and the opposing counsel took 
over from there—I should say the opposing 
counsel and the Court took over from 
there—and when they got through they 
referred to Judge Pontius and asked him 
whether or not he had anything to say. 
We had a hurried consultation and we 
decided the case was in about as good a 
condition as it could possibly be, and we 
therefore chose not to argue any further 
on that case. 


But I might say that when the other 
case came up—the one I regarded as the 
easier, because we had a decision right 
on the point from that Circuit—I was 
greatly relieved to see one of the judges, 
after the intermission, come back with 
that very volume in his hand, so I knew 
that he had my case, and I was very much 
gratified— 

THE CHAIRMAN: Your eyesight must 
have been extremely good. 

MR. COPE: Yes, my eyesight was good 
and I was really looking, because I won- 
dered what that book was. (Laughter). 
It is interesting to observe, though, how 
a court of that character reacts to the 
method of argument. In the case that 
Judge Pontius was presenting, opposing 
counsel had cited several different cases, 
and one of the judges said: “Well, now, 
give us the case that you rely on in sup- 

rt of that contention.” Counsel gave 

im the citation and also the exact page 
number of one of the of the case. 
The judge then had the book brought 
up, and about ten or fifteen minutes later 
I noticed that the judge was still reading 
and turning over the pages. Suddenly, out 
of a clear sky, he interrupted counsel and 
said: “This case doesn’t stand for what 
you cited it for at all,” and he started 
to tell the lawyer what that case did stand 
for; it was b ag disconcerting to counsel 
to be floored by one of the Justices taking 
such sharp issue with him. 


The sole purpose of my comment is to 
point up the importance of making clear 
to the court the facts in the case and 
going along on the assumption that they 
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know some law which might be applicable 
to such facts. 

THE CHAIRMAN: Thank you, Mr, 
Cope. I am sure we all agree that that was 
well put. 

MR. H. W. HOFFSTOT (Kansas City, 
Mo.:) May I ask Mr. Cope if he was 
right in the assumption about the harder 
case? 

MR. COPE: Yes, he was. That case 
worked out all right, I might add. 


MR. JOSEPH R. STEWART (Kansas 
City, Mo.): I am wondering if the prac. 
tice of reading briefs in advance of ar. 
gument is generally prevalent in the ap- 
pellate courts around the country. My own 
experience would lead me to agree with 
our Nashville friend: our courts never 
read the briefs in advance. But they do 
have a practice in the appellate courts 
there that seems to me to bear out the 
value of an oral argument: at the end of 
each day’s session, both in our Court of 
Appeals and in our Supreme Court, the 
judges of the division take an informal 
vote, and it seems to me that a well-stated 
oral argument right then when it is fresh 
in their minds is of much greater value 
than to let them just go through on the 
brief. I have always thought that the 
value of the argument was largely deter- 
mined by the fact that they are going 
out to vote on it that afternoon some- 
time. 

THE CHAIRMAN: When do they 
read the briefs, Mr. Stewart? 

MR. STEWART: After the argument 
is over and the case has been assigned. 


MR. HOFFSTOT: I am not sure that 
it is possible to agree entirely with Mr. 
Stewart. I say that because on one occa- 
sion when we asked for additional time 
in which to submit briefs in the Missouri 
—s Court, we were told by the Pre- 
siding Chief Justice that some of the 
judges wanted to read the briefs ahead 
of time and, based on that, we did not 
take additional time; we got our briefs in 
on time. 

THE CHAIRMAN: That depends on 
whether that was an alibied excuse or the 
real reason for the Court’s not desiring 
to grant additional time. 

MR. CHARLES W. PROCTOR (Wor- 
cester, Mass.): I just want to say that the 
judges in all of the courts up our way 
make a very careful study of the briefs— 
that includes the Federal District Court, 
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the Circuit Court of Appeals and our 
Supreme Court. 

| remember that not so many years ago 
| was arguing before the Circuit Court 
of Appeals in a case where we had ob- 
tained judgments of substantial amounts 
in the Canadian courts. An attempt was 
made to enjoin one of the people living 
in Massachusetts from enforcing those 
judgments because they were alleged to 
have been obtained by fraud and perjury 
and one thing and another. Of course, 
not being controlled by the Federal Con- 
stitution, the matter came up on the basis 
of comity. I stood up to argue that case; 
I was on my feet for just about three 
minutes, talking, when the judges began 
questioning me about the law. 

The law had been perfectly well settled 
since about 1860, but had been forgotten, 
and I had to stand on my feet for one 
hour and a half before the judges finished 
with me. By that time the case seem 
to have been covered pretty well and I 
sat down. 

The judges then asked my opponent if 
he had anything to say. He started to 
argue and they asked him a question. In- 
stead of answering it, he made a stump 
speech. They asked him another question, 
and he again started off on a long speech. 
At that point one of the judges inter- 
rupted him and said: “Well, Mr. So-and- 
So, after all, we are asking you questions 
and would like to have you answer them. 
We are not interested in political argu- 
ments here. If you can’t do any better 
than that, we are going to let you com- 
plete your argument without interruption 
from the court.” And that was done. 

Needless to say, I would not have men- 
tioned the case had I lost it. (Laughter). 

In our Supreme Court, while Judge 
Rugg was on the bench, it became a fixed 
habit to require briefs to be submitted 
the day of the argument, which meant, 
of course, that they were not read, and 
you argued to a group of deadpan judges 
who seemed to be more interested in re- 
laxing into a state of innocuous desuetude 
(to use an. old phrase) than anything 
else, and you never did know whether 
they were read. But with his death, they 
required the briefs to be submitted a 
week ahead of time, and it is now appar- 
ent that the judges do know what you 
are talking about. They have your case 
pretty well in mind even before you get 
up to speak at all; and you find you get 
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an altogether different reaction when you 
talk to a man who knows something about 
what you are trying to do than when you 
talk to somebody who has to get the drift 
of the case in its initial stages or in its 
primary issues from counsel as counsel 
goes along. ' 

I do not, of course, hold myself out 
as being in a position to advise the Su- 
preme Court judges what to do, but I 
think we have all derived a great deal of 
benefit from the practice of the judges in 
our State of reading the briefs and the 
record before counsel is called on. 

THE CHAIRMAN: Thank you, Mr. 
Proctor. 

I don’t want to introduce any section- 
alism here, but it seems to me that the 
judiciary in the East and the North is 
somewhat more up on their toes than in 
the Middle West or in places such as 
Kansas City and the South. (Laughter). 
Maybe we haven’t had adequate repre- 
sentation from those sections. But I can 
hardly conceive of a reviewing court— 
particularly the Supreme Court of a State 
or the Circuit Court of Appeals of a 
Circuit—listening to oral argument with- 
out having some rather definite knowledge 
of what the case is about in advance, and 
that can come only from at least a casual 
perusal of the briefs on file. 

In our State, Ohio, and in our Circuit, 
the Sixth Circuit, why, of course, both 
the yi rag and the appellee have to 
file their briefs well ahead of the oral 
argument—months ahead—and that gives 
ample opportunity for the judges, if they 
so desire, to study the cases in advance. 
Now, whether they do that or not is not 
within our control, but if they do not do 
it, then I still say (as has been previously 
pointed out here) that oral argument be- 
fore them becomes of all the greater im- 
portance; if they have not read the briefs 
before the argument, then the oral argu- 
ment itself becomes crucially important 
—all-important—irrespective of whether 
they read them or not after it. 

Who is next? Mr. Strite. 


MR. EDWIN D. STRITE (Chambers- 
burg, Pa.): I just want to say that the 
practice of not reading the briefs before 
the argument is not by any means sec- 
tional. In the Supreme and Superior 
courts of Pennsylvania exactly the same 
practice prevails as Mr. Stewart spoke of 
in the Missouri court. 


THE CHAIRMAN: I see. I thought 
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Mr. Stewart was speaking of Kansas City, 
Kansas. 

MR. STEWART: No, no, I was speak- 
ing of Missouri. 

THE CHAIRMAN: 
Mr. Haynes. 

MR. DAVID C. HAYNES (Youngs- 
town, Ohio): Inasmuch as we have been 
hearing plaints about what the lawyer gets 
himself into by sticking his neck out once 
in a while, it may be appropriate to point 
out that the reverse situation sometimes 
occurs—namely, one in which the judge 
finds himself embarrassed. It may be aside 
from the point, but I have been reminded 
of an experience I had myself about four 
or five years ago. 

I have in my office a young Slovak 
boy who is very quick on the trigger when 
it comes to repartee and the like of that. 
We were down in Washington together 
arguing a case that had to do with an 
ordinance prohibiting the ringing of 
bells— 

THE CHAIRMAN: Excuse me—before 
what court? 

MR. HAYNES: The Supreme Court. 
This ordinance forbade the ringing of 
door bells of private homes for the pur- 
pose of distributing circulars, which was 
a method used quite promiscuously by 
Jehovah’s Witnesses at or about that time, 
and we were before the Supreme Court 
endeavoring to uphold the constitution- 
ality of that ordinance of the City of 
Struthers, which at that time was about 
forty years old. 

I took the forepart of the argument, 
and my opponent was a man with whom 
perhaps some of you men may have come 
in contact—a big fellow who goes in for 
a somewhat flashy style of dress—yellow 
neckties, and so forth—Hayden Covington 
of Brooklyn. He appeared before the Court 
that day attired in yellow shoes and wear- 
ing a yellow necktie and other brightly- 
colored articles of dress. All of that, how- 
ever, is beside the point. What I want 
to bring out is that it sometimes happens 
that a judge sticks his neck out and, if 
the lawyer thinks fast enough to take 
advantage of it, he can score a point. This 
is what happened: 

While young Ted was in the midst of 
arguing a point, Mr. Justice Rutledge 
leaned forward and said: “Mr. Macejko, 
assuming that this ordinance was the Con- 
stitution of the United States, in your 
opinion do you think that ordinance 


I see—my error. 
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would apply?” And without batting an 
eyelash Ted came right back at him and 
said: “Now, Justice Rutledge, if you, sir, 
want to construe the Constitution of the 
United States as a mere pamphlet, it prob- 
ably would apply.” 

And with that you could see the eight 
heads of the other Justices turned in the 
direction of Mr. Justice Rutledge. I will 
never forget that scene: Bob Jackson, sit- 
ting on the end, just laughed out as loud 
as one could laugh, and from that time 
on to the end of the case Justice Rutledge 
never opened his mouth. 

MR. HOFFSTOT: I wonder how Jus. 
tice Rutledge voted. 

MR. HAYNES: We lost the case. 

MR. OSCAR A. STEPHENS (Youngs. 
town, Ohio): Query, Mr. Chairman—What 
does one do when the judges get sort of 
fighting among themselves? When a 
case of that kind comes up, it makes 
one feel a little bit like the boy who be- 
longs to the mother for a six-month period 
and to the father for the other six-month 
period, and the boy can’t remember just 
what period it happens to be and he wants 
to find out and asks: “Now, who has 
custody of me during these six months?” 

Now, query: What position should be 
taken by a lawyer who, arguing his case 
orally, is confronted by a bench whose 
members are fighting among themselves? 
No doubt, you have had that experience 
yourself. 

THE CHAIRMAN: Yes, I have had 
personal experience in just that situation 
and, as Chairman, I will undertake to 
answer your question first and then let 
others in this forum give you their an- 
swers. I simply stood by, in injured inno- 
cence, and waited until the storm was 
over and then tried to proceed. 

MR. STEPHENS: I know, but you 
just stand there with one foot on the other, 
saying nothing, and then, after your case 
is over, you get word that you've lost it. 
You sort of feel that you should have 
been given an opportunity to orally argue 
your lawsuit. And that occurred many 
times. 

Who wants to speak on that point— 
anyone? It is so rare that I doubt whether 
there will be much— 

MR. JOSEPH H. MURPHY (Syracuse, 
N. Y.): I just want to tell one anecdote 
about the Supreme Court. I believe this 
took place at the last session when an 
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attorney was arguing a case before the 
Supreme Court of the United States. 

As usual, Mr. Justice Frankfurter set 
upon him with a number of questions. 
| believe that is characteristic of him. Fi- 
nally, in defending himself, the attorney 
said: “Well, Mr. Justice Frankfurter, in 
your opinion in the case of So-and-So”— 
and thereupon Frankfurter looked down 
at him and said: “You mean this Court’s 
opinion; you don’t mean my opinion.” 
Whereupon one of the other Justices on 
the bench said, in a whisper loud enough 
to be heard by everyone, “I wonder if he 
thinks that makes it any more authorita- 
tive.” (Laughter). 

MR. PROCTOR: 
question, if I might. 

THE CHAIRMAN: 
Proctor. 

MR. PROCTOR: We have one situa- 
tion in Massachusetts that I don’t like, 
and that is the long delay that sometimes 
ensues between the date of the argument 
and the date of the decision. I had one 
case there that involved a financial situa- 
tion in which, if the question had been 
decided promptly by the court, the legal 
victory would have meant a monetary 
gain that ran into several hundred thou- 
sand dollars. However, by the time the 
decision was rendered, two and a half 
years had gone by, the war had broken 
out, and the economic situation had 
changed so radically that it was almost 
impossible to do anything, although we 
gained the hollow victory of having our 
position justified by the decision, when 
we finally got it. 

THE CHAIRMAN: That's damnum 
absque injuria, from Proctor. (Laughter). 

MR. PROCTOR: Does anyone have 
any suggestion as to how to get a court 
to decide a question one way or the other 
within a reasonable time? 

THE CHAIRMAN: I'm afraid we are 
remediless upon that point; we are with- 
out any power in that situation. 

MR. KRISTELLER: Don’t you take 
care of that by rules? 

MR. PROCTOR: I think there is a 
provision in the New York constitution 
that such rules must be promulgated; we 
do not have that in Massachusetts. 

MR. KRISTELLER: I think they have 
a rule in Connecticut which provides that 
if a judge does not decide a case in sixty 
days, his salary stops. 


I wanted to ask a 


Certainly, Mr. 


INSURANCE COUNSEL JOURNAL 


Page 29 


THE CHAIRMAN: Mr. Proctor, I’m 
sorry you put that instance, because I had 
built up here an enviable reputation for 
Massachusetts justice as against Kansas 
City, Missouri. Who is next? 

MR. HINSHAW: Mr. Chairman, you 
have already heard from nie, and perhaps 
I should not repeat myself. But after all 
this discussion, a few things have oc- 
curred to me that I think might be of 
interest. 

I was very much interested in Roemer’s 
paper, because I know Mr. Roemer and 
all the characters mentioned by him: I 
have fought with them at different times, 
sometimes when they were on my side 
and at other times when they were on 
the other side. From his paper, you can 
tell what kind of a fellow Mr. Roemer 
is: when he is with you he’s a crackerjack, 
and when he is against you he is an 
ass-jack. 

When these questions come to you from 
the appellate court, of course, the tempta- 
tion on the part of everybody is to try 
and think of some wisecrack which will 
nail the thing to the wall, and so forth. 
And sometimes you succeed. But even if 
you do succeed against a judge who has 
asked what you may regard as an irrele- 
vant or irritating question, you must re- 
member that he is going to decide the case 
and that he is human and that he may 
not appreciate his defeat as much as you 
do; and you also have to consider—as was 
said in one of the papers—the ingenuity 
of the court: even if you score a logical 
point, he may figure some way around 
that which you were not thinking about 
at all, and, since he has the last say, that’s 
going to be the end of that. 

In spite of the fact that we all enjoy 
these wisecracks, and in spite of the fact 
that in every discussion that comes up 
on this subject you hear a lot of very in- 
teresting and illustrative stories of things 
that happened in that way, the nub of 
the whole situation is to get that fellow 
to decide with you; when they start ques- 
tioning you, try to answer in a way that 
will get you the decision: that, after all, 
is what your client wants. 

I think the answer to the situation is 
that you must try to be just as serious 
about it as you can; try to get the question 
squarely so that you really answer the 
judge’s question, not that you avoid it 
or that you wisecrack it or that you 
smear it over; try to feel that that judge 
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has actually asked for information on this 
one point and then, as quickly as you 
can, answer that, and then go on with 
your argument; because if you start to 
provoke him, he is going to provoke you, 
with the result that your time is going to 
be wasted and you won't have gotten any 
place except into a controversy with the 
judge, which doesn’t decide a thing in the 
world. 

So be earnest about it; listen to the 

uestion; take the attitude that the ques- 
tion is asked only to elicit helpful infor- 
mation; answer it as quickly as you can 
and get rid of it. 
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THE CHAIRMAN: I think that js 
well put and very much in point, because 
we lawyers are engaged in a disputatious, 
comtroversial profession, especially trial 
lawyers, and the immediate temptation, 
as Mr. Hinshaw has said, is to wisecrack 
or nail him to the wall—to the mast. But 
after all, it is our business, in the fulfill. 
ment of our duty to our client, to kee 
the ultimate objective always in mind = 
as Mr. Hinshaw has well said, try to an- 
swer in a way that will further the cause 
that we represent. 

Who is next? Anybody else? If not, 
this forum is adjourned. Thank you. 


OPEN FORUM 


Annual Meeting of The International Association of Insurance Counsel 


Automobile Law Committee 


Chairman: FLETCHER B. COLEMAN 
Bloomington, Illinois 


Automobile Law Committee Forum 
held on Friday, September 5, 1947, in the 
Grill Room of the Monmouth Hotel, 
Spring Lake, New Jersey, at 10:00 o'clock 
in the forenoon, Fletcher B. Coleman 
(Bloomington, Illinois), presided as Chair- 
man of this Open Forum. 

THE CHAIRMAN: Gentlemen, I think 
we should start, even though the other 
members of the panel are not here*as yet. 

Welcome to the Automobile Law In- 
surance Panel. The Executive Committee 
decided that these panel discussions should 
not compete with the golf tournament, 
nor should the golf tournament compete 
with the panel discussions; so instead of 
having three general business sessions this 
year, as in past years, it was decided to 
have two general sessions this year, and 
to put the panel discussions on the pro- 
gram during one of the mornings so that 
there would be absolutely no competition. 


I am sorry to announce that we have 
one casualty insofar as our speakers are 
concerned. Mr. Whitfield will not be pres- 
ent to read his paper, but when we have 
covered the first two subjects, if anyone 
will volunteer to discuss the subject as- 
signed to Mr. Whitfield I will be very 
glad to give him the floor. 

I have a prepared paper which I will 
read. Following the reading of the pre- 
pared paper we will have a discussion in 
which all of you are invited to partici- 
pate. Following the reading of the paper, 
if you have any questions to ask, or any 
comments to add to what has been said, 
please stand and give your name to the 
reporter, and the discussion will follow. 

Mr. Coleman thereupon read to the 
Forum the paper entitled “Interpretation 
of Drive Other Car and Other Insurance 
Provisions in Automobile Policy,” which 
is as follows: 
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Interpretation Of Drive Other Car And Other Insurance 
Provisions In Automobile Policy 


By Frercuer B. CoLEMAN 
Bloomington, Illinois 


UTOMOBILE insurance policies of 
today are the product of years of de- 
velopment. The automobile industry has 
moved at a fast pace to keep in tune with 
economic conditions, as well as the wishes 
and whims of the general public. The au- 
tomobile insurance industry likewise has 
been a fast moving business in the 
formance of its responsibility to automobile 
owners. ' 

As the present day automobile reflects 
the results of years of engineering research, 
the current automobile policies reflect the 
advancement made during the years in 
the perfecting of a contract to insure those 
automobiles, their owners and drivers. 

From inception there has been a trend 
toward broadening the terms and condi- 
tions of the automobile policy. That trend 
was a natural development to meet the 
increased insurance needs of the public 
as the automotive engineers increased the 
adaptability of the automobile to greater 
and more frequent use. 

At one stage in the development of the 
automobile policy it covered only the legal 
liability of the named insured. This bodily 
injury liability and the property damage 
liability insurance soon was extended to 
insure the legal liability of anyone oper- 
ating the described automobile with the 
permission of the named insured. A few 
restrictions were incorporated in this ex- 
tension, one of them being the provision 
that the insurance provided the additional 
insured would not apply if such insured 
had any other valid and collectible insur- 
ance. 

There was a period of time in the de- 
velopment of the automobile policy when 
the insurance provided by the bodily in- 
jury liability and the property damage 
liability was limited to that arising out of 
the ownership, maintenance or operation 
of the descri automobile. A few years 

Drive Other Car coverage was de- 
vised and it was added by endorsement 
upon the payment of an additional prem- 
ium. The current automobile policies in- 
clude one form of Drive Other Car cover- 


age at no additional premium as a part 
of the policy form. 

Good will is an important asset in the 
business world, and insurance executives, 
ever conscious of that fact, have developed 
contracts to provide the protection re- 
quired to insure against the hazards arising 
out of the ownership, operation and main- 
tenance of an automobile. Too frequently 
good will is influenced by misunderstand- 
ings, and the insurance business today suf- 
fers a bit in this respect because not enough 
insurance representatives are acquainted 
with the background and the law concern- 
ing the meshing of the additional insured 
clause of one policy with the Drive Other 
Car provisions of another policy. 

The Drive Other Car coverage provides 
that the insurance afforded by the policy 
for bodily injury liability and property 
damage liability shall apply to the named 
insured and spouse, with respect to the 
operation of any other passenger automo- 
bile by such named insured or spouse. 
There is a standard provision that insur- 
ance afforded by the Drive Other Car 
coverage shall be excess insurance over any 
other valid and collectible insurance avail- 
able to the insured. 

With the development of the Drive 
Other Car coverage, the exception for 
“other valid and collectible insurance” was 
removed from the additional insured cov- 
erage by many companies. It was antici- 
pated that the carrier whose Additional 
Insured clause was involved would extend 

rotection and if an amount in excess of 
its policy limits were involved the carrier 
whose Drive Other Car coverage applied 
would cover the excess within the limits 
of its policy. There are in force today 
many policies in which the Additional In- 
sured clause still contains the exception 
for “other valid and collectible insurance.” 
This apparent conflict between the Addi- 
tional Insured clause and the Drive Other 
Car coverage has led to many controveries 
and some litigation, but by constructiop 
the courts have perly interpreted the 
policies giving rise to such litigation so 
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that the result has been the same as that 
intended by those who helped perfect the 
automobile insurance contract. 


One of the most recent cases is Speier 
et al vs. Ayling et al, (Pa. 1946) 24 Auto 
Cases 413, 45 Atl. (2) 385. In that case 
Speier and Ayling were on their way to 
California with their wives in Speier’s au- 
tomobile. They took turns driving, and 
while Ayling was driving an accident oc- 
curred that resulted in injuries to Mrs. 
Speier and damages to the automobile. 
Speier was insured in the Pennsylvania 
Threshermen and Farmers’ Mutual Cas- 
ualty Insurance Company. The policy pro- 
vided that the bodily injury liability and 
the property damage liability coverage was 
extended to any person using the auto- 
mobile with the permission of the insured. 
Ayling was insured in the All-State. Its 
policy included Drive Other Car coverage, 
with the standard excess provision. Speier 
and his wife sued Ayling, and Mrs. Speier 
was awarded $600.00 for her injuries, and 
Mr. Speier was awarded $150.00 for medi- 
cal expense to Mrs. Speier; $150.00 for loss 
of her companionship; and $700.00 for 
damage to his automobile. The court held 
that neither carrier was liable for the 
$700.00 award for damage to the auto- 
mobile. There was no liability under the 
Threshermen policy because it excluded 
damage to property owned or in charge 
of the insured. It held that there was no 
obligation under the All-State policy be- 
cause it excluded damage to property in 
charge of the insured, and that Ayling 
was in charge of the automobile at the 
time of the loss. The Supreme Court of 
Pennsylvania held that the All-State cov- 
erage was excess, and that the Pennsyl- 
vania Threshermen and Farmers’ Mutual 
Casualty Insurance Company was obligated 
to insure the legal liability of Ayling under 
the Omnibus or Additional Insured cover- 
age in its policy that it issued to Speier. 

The case of Travelers Indemnity Com- 
pany vs. State Automobile Insurance Com- 
pany, 12 Auto Cases 864 (Ohio, 1941), 
37 N. E. (2) 198, is very enlightening on 
this subject because the conflict in the 
insurance provision was the only issue be- 
fore the court. The State Automobile Mu- 
tual Insurance Company insured an Olds- 
mobile owned by John Q. Adams, and 
the policy was issued in his name. The 
Travelers Indemnity Company issued a 
policy to Ivan R. Adams, who was the 
son of John Q. Adams, insuring a Packard. 
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The State Automobile Mutual policy con. 
tained the following provision: “The up. 
— word ‘insured’ wherever used jp 

verage A and B and in other parts of 
this policy when applicable to these coy. 
erages, includes not only the named jp. 
sured but also any person while using 
the automobile * * * and the provisions 
of this paragraph do not apply: (a) to any 
person or organization with respect to any 
loss against which he has other valid and 
collectible insurance.” 

The Travelers policy included a Drive 
Other Car coverage, with the followin 
provision: “The insurance afforded under 
this Division shall be excess insurance over 
any other valid and collectible insurance 
available to the named insured.” 

The son was involved in an accident 
while driving the father’s automobile. The 
following excerpt from the opinion reflects 
the reasoning of the court in holding the 
State Automobile Mutual Insurance Com. 
pany liable, and relieving the Travelers 
of liability because the insurance provided 
by the Travelers did not furnish other 
valid insurance within their interpretation 
of the State Automobile Mutual policy: 


“It is rather difficult to follow the sit- 
uation in reference to these two insur- 
ance policies. The controversy arises not 
by virtue of coverage afforded to the 
named insured in either policy, but by 
reason of the extension insurance by vir- 
tue of the omnibus clapse in the State 
company policy, and the ‘Drive Other 
Private Passenger Automobiles’ provision 
in the Indemnity company policy issued 
to Ivan, the owner of the Packard au- 
tomobile, not involved in the accident. 

“The omnibus and extension clause 
of each policy extends the insurance to 
“cover an accident where the car is being 
driven by some person other than the 
named insured, and is the provision un- 
der which it is claimed that the state 
company is liable for the damage incur- 
red while Ivan, the son, was driving the 
car of the father. The liability of the 
state company under this omnibus clause 
is clear unless modified by the provi- 
sion of the indemnity company’s policy 
and the rider thereto attached. The in- 
surance afforded under the ‘Drive Other 
Passenger Automobile’ rider shall be ex- 
cess insurance over any other valid and 
collectible insurance available to the 
named insured. 
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“The liability of each of the companies 
must be determined by the provisions 
of the policies of the respective com- 
anies. It is quite apparent that the 
indemnity company extended its insur- 
ance to protect Ivan (to whom a policy 
had been issued on the car not involved 
in the accident) while driving the car 
involved in the accident, only for excess 
insurance over the valid collectible in- 
surance available to him under the om- 
nibus provision of the state company 

licy. The amount so available ex 
ceeded the claim of Phyllis Crouch, so 
that ‘excess insurance’ provided by the 
indemnity company never came into 
force and did not furnish ‘other valid 
insurance’ to the Oldsmobile car covered 
by the state company policy.” 


The same question arose in Kentucky 
in the case of State Farm Mutual Automo- 
bile Insurance Company vs. Hall (1942), 
165 S. W. (2) 838, 15 Auto Cases 1030. 
That case involved a conflict between the 
excess provision in the Omnibus or Addi- 
tional Insured coverage in a policy issued 
by the State Automobile Mutual Insurance 
Company, and the excess insurance pro- 
vision in the Drive Other Car coverage 
of a policy issued by the State Farm Mu- 
tual Automobile Insurance Company. The 
Kentucky Court of Appeals cited the Trav- 
elers Indemnity Company vs. State Auto- 
mobile Mutual Insurance Company, and 
held the State Automobile liable under its 
Additional Insured coverage. 

Another interesting case with a well rea- 
soned opinion is that of Zurick Insurance 
Company vs. Clamor (1941; CCA 7th), 124 
Fed. (2) 717; 12 Auto cases 1117. In that 
case the Zurick issued a policy to Dottini. 
The policy included the Omnibus Clause 
with a provision to the effect that it was 
not applicable to any person with respect 
to any loss against which he had other 
valid and collectible insurance. The Car 
and General Insurance Company issued a 
policy of insurance to Clamor. The Car 
and General policy included Drive Other 
Car coverage, with the provision that “the 
insurance shall be excess insurance over 
any other valid and collectible insurance 
available to the insured.”” Clamor was in- 
volved in an accident while driving Dot- 
tini’s automobile covered by the Zurick 
policy. 

The United States Circuit Court of Ap- 
peals considered whether or not any im- 
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portance should be attached to the effec- 
tive dates of the respective policies on the 
theory that the first policy in effect might 
be considered liable. This theory was dis- 
carded. The court reasoned that it could 
not give effect to the other insurance pro- 
visions of both policies, which would nulli- 
fy both of them and leave the insured 
without protection. The court then rea- 
soned as follows: 


“Zurick affords no protection where 
there is other valid and collectible in- 
surance. Car and General provides ‘the 
insurance shall be excess insurance over 
any other valid and collectible insur- 
ance.’ It will be noted that the language 
employed by Zurick in this respect is 
general in its nature, while that em- 
ployed by Car and General is specific, 
or at any rate, more specific than Zurick. 
There i$ no case as far as we are aware 
where the precise question has been de- 
cided. There are cases that have held 
or indicated under somewhat similar cir- 
cumstarices that the specific language is 
controlling over the general. We think 
that construction should be applied in 
the instant situation. Any other construc- 
tion would ignore the specific language 
employed by Car and General. The ex- 
cess insurance provided by the latter is 
not other insurance required by Zurick. 
We think the logic of this reasoning is 
made apparent by assuming that neither 
of the policies contain another insurance 
provision or that both policies contain 
another insurance provision in exactly 
the same language. * * * It is logical 
to conclude the Zurick is liable to the 
extent named in this policy, and that 
Car and General is liable only for any 
excess over that provided by Zurick.” 


The most recent case is that of Standard 
Accident Insurance Company vs. Home 
Indemnity Company, 27 Auto Cases 134 
(1947), decided in the United States Dis- 
trict Court for the Southern District of 
California. The ruling in that case was 
in line with the rulings in other cases 
commented upon herein. 

Courts have passed upon the conflict be- 
tween the Additional Insured coverage in 
an automobile insurance policy, and the 
excess insurance provision in a non-owner- 
ship automobile liability insurance policy. 
The Supreme Court of Pennsylvania passed 
upon the question in the case of Grasber- 
gers vs. Liebert and Obert (1939), 335 
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Pa. 491, 6 Atl. (2) 925. In that case Liebert 
and Obert leased a truck from Rietheimer 
on a weekly basis. Rietheimer employed the 
driver and paid his salary. Rietheimer was 
insured by the Pennsylvania Threshermen 
and Farmers’ Mutual Casualty Insurance 
Company. Liebert and. Obert had a non- 
ownership policy in the Aetna Life In- 
surance Company. An accident occurred 
and there was a judgment against both 
Rietheimer and the partnership of Liebert 
and Obert. The Pennsylvania Threshermen 
paid the judgment and sued Liebert and 
Obert to recoup its loss. The Pennsylvania 
Threshermens’ policy included a clause 
that provided “If any other person, firm 
or corporation insured hereunder by the 
provision of Insuring Agreement II is cov- 
ered by other valid insurance against the 
claim otherwise covered by this policy, 
no insurance under this policy shall be 
applicable to such claim.” 

The policy issued to Liebert and Obert 
by the Aetna Life Insurance Company con- 
tained a clause that provided: “It is further 
agreed that if the named insured is covered 
under a policy taken out by the owner 
or operator of any automobile and/or 
trailer insured under this endorsement, the 
coverage under this endorsement shall be 
excess coverage over and above the valid 
and collectible insurance under the policy 
taken out by the owner or operator of such 
automobile.” 

The court held that the Aetna policy 
was excess and therefore there was no 
other valid insurance to abrogate the Penn- 
sylvania Threshermens’ policy, and the 
Pennsylvania Threshermen and Farmers’ 
Mutual Casualty Insurance Company was 
denied a recovery. 

The same construction has been applied 
in other cases, which are annotated in 
122 A. L. R. 1204. 

Automobile insurance representatives 
and attorneys very frequently find them- 
selves pioneering in the field of automobile 
law and automobile insurance law. On this 
particular question, the law appears to be 
well settled in view of the line of authori- 
ties on the subject. If insurance represent- 
atives can avoid further controversies and 
litigation on this matter they will do much 
to promote public good will for the insur- 
ance business. 

THE CHAIRMAN: Thank you. (Ap- 
plause). 

Does anyone have any questions or com- 
ments? 
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MR. T. S. PEARCE (Philadelphia, 
Pennsylvania): I had a twist in a case that 
we handled the other day that might be 
of interest. 

The situation was similar to the ones 
you have been describing, except that the 
owner of the car was riding in the front 
seat of his automobile, while his friend 
was driving it. The friend ran off the 
road and hit a tree, with the result that 
the owner of the car was seriously injured, 

We sued our policyholder. I am with 
the Utica Casualty Company. The ques. 
tion of control came into the picture as 
to whether our driver was driving the car, 
so as to be in control of it, or whether 
he was driving for the benefit of the 
owner of the car. 


We lost the case, and the owner of the 
car recovered a $10,000 verdict. Our gen- 
eral counsel in Philadelphia filed a mo- 
tion for a new trial. The case did not 
go to the Supreme Court. 


The question in the case hinged on 
the interpretation of the word “use.” The 
policy originally used to read “operation.” 
When under “Drive Other Car” coverage 
the words were “while operating another 
private passenger car.” Today the policy 
reads “while using another private pas- 
senger car.” 

The Pennsylvania court in denying the 
motion for a new trial said that the word 
“use” was broader than the word “opera- 
tion,” and that our man was driving the 
car. He was using the car, because he ac- 
tually was operating it, and we therefore 
lost in that case. 

THE CHAIRMAN: You were defend- 
ing there under the “Drive Other Car” 
coverage of your policy? 

MR. PEARCE: That is right. 


THE CHAIRMAN: I was going to say 
that Wisconsin is the only state that I 
know of where the named insured can re- 
cover under his own policy. 


MR. H. BEALE ROLLINS (Baltimore, 
Maryland): Back in 1941 I prepared a 
paper for the New gprs State Bar on 
conflicting automobile coverage, and I 
said at that time—and I think the answer 
is the same today—the companies must 
get together and provide in their policies 
which is primary and which is secondary 
coverage. In some parts of the country it 
has been decided one way, and it has 
been decided another way in other parts 
of the country. 
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I still think the companies should get 
together and definitely state that the om- 
nibus coverage provided in a policy for 
the benefit of the user of the vehicle 
should be secondary to that user’s original 
coverage. Until they get uniform proce- 
dures on that, they are bound to have 
these fights. 

THE CHAIRMAN: The _ omnibus 
clause does not specifically provide that 
it is primary insurance, but the “Drive 
Other Car’ coverage provides that it is 
excess. So I think the companies have done 
all they can do to clear the situation, un- 
less they should put in the omnibus clause, 
“This is primary.” That should be the 
construction. 

MR. AMBROSE B. KELLY (Provi- 
dence, Rhode Island): I sat on the Forms 
Committee when this was under consider- 
ation. It was their intent that the in- 
surance under the omnibus clause would 
be primary and the “Drive Other Car” 
coverage would be excess. The courts have 
consistently followed that line of reason- 
ing and have adopted the intent which 
was considered and discussed by the Forms 
Committee at the time the “Drive Other 
Car” coverage was made excess. 

I think it is not the time for the com- 
panies to get together. They did that at 
the time the committee supposedly rep- 
resenting the entire business discussed the 
pros and cons and decided the question. 

I think this is the only case I know of 
in which the courts have so consistently 





M* appearance on this program fol- 
lowing the two distinguished gen- 
tlemen who have addressed you this morn- 
ing and to be followed by your questions 
reminds me that my position is somewhat 
akin to the experience of our Federal 
Court Judge who was invited to make a 
Memorial Day address at an upstate pa- 
triotic gathering. Prior to May 30th, he 
received a call from the local chairman 
who informed him that the program 
would begin with the high school chorus 
singing “America,” to be followed by an 
invocation by a local clergyman, and then 
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carried out the intent of the Forms Com- 
mittee. (Laughter). So I cannot see where 
the argument is. 

MR. WILLIAM T. CAMPBELL (Phil- 
adelphia, Pennsylvania): I think that the 
courts have not been entirely consistent 
here, because I recall that a couple of 
them went off on a tangent in attaching 
importance to the date of the respective 
policies before the case with which you 
dealt in your paper and rejected that line 
of reasoning, which always seemed to me 
to be very fallacious. I am not sure that 
that reasoning will not crop up some- 
where, and I think that the companies 
ought to get together and agree among 
themselves, and place the primary cover- 
age upon the car rather than upon the 
individual, which is the effect given by 
the majority opinion in construing the 
excess clause. 

THE CHAIRMAN: Does anyone else 
have anything to say on that subject? We 
have about three more minutes. 

If there is nothing further, we will pass 
to the next subject. 

The next subject on the panel this 
morning, will be Medical Payment Cov- 
erage. 

At this time I present Mr. John Klu- 
win of Milwaukee, Wisconsin, who has 
a prepared paper on “Medical Payment 
Coverage.” 

Mr. Kluwin thereupon read to the 
Forum the paper entitled “Medical Pay- 
ment Coverage,” which is as follows: 


the high school band would play the “Star 
Spangled Banner” and the Judge would 
give his address to be followed by the 
firing squad. 

Vast strides have been made by the in- 
surance industry since Pythias first acted 
as surety for Damon. Underwriting was 
conceived in the old Coffee-House of Ed- 
ward Lloyd which was open in Tower 
Street in old London about 1687, and the 
first casualty policy was born in my native 
city of Milwaukee very early in the Twen- 
tieth Century, but insurance has attained 
maturity within the past few years with 
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“medical payments” as a part of an au- 
tomobile liability policy. 

The horse aad buggy days may be gone 
and the blinders off, but that does not 
mean that we should not apply good old 
“horse sense” in the handling of the many 
problems arising under this extended form 
of insurance. 

It is impossible for me within the time 
allotted to do more than merely scratch 
the surface in attempting to raise and an- 
swer a few of the multiple questions facing 
the insurance counselor under this com- 
paratively new form of coverage. 

My approach will be along the follow- 
ing lines: 

1. Who is covered? 

2. Under what circumstances ate they 
covered? 

3. What coverage do they receive? 

4. For what period are they covered? 

5. What is the limit of liability? 

6. What are the exclusions, if any? 

7. What subrogation rights, if any, has 
the insurer? 

We shall consider the questions in the 
order raised. 


1. Who is covered? Each person who 
sustains bodily injury, including the in- 
sured, provided that the policy specifically 
mentions the insured. 

2. Under what circumstances are they 
covered? The bodily injury must be caused 
by accident and arise out of the use of 
the automobile classified as “pleasure and 
business,” and the injured person must 
be in or upon, entering or alighting from 
the automobile while it is used by or 
with the permission of the named insured. 

The portion of a contract which I have 
just paraphrased can invite disputes. Let 
us consider some examples. 

Suppose A is riding as a guest passenger 
in B’s automobile when B’s automobile 
suddenly becomes stalled in the snow. A 
gets out of the car and attempts to push 
the car backward while B puts it in re- 
verse gear, and the car suddenly backs u 
and A pitches forward striking his ml 
against the bumper, sustaining painful in- 
juries to his face and breaking his upper 
plate. Is A in, on, entering, or alighting 
at the time of the casualty so as to be 
entitled to protection? I don’t think that 
he is unless some court applying a very 
liberal construction mal construe the 
fact that at the time A’s face came in 
contact with the bumper he was “on” 
the automobile. 
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8. What coverage do they receive? Rea. 
sonable expense of necessary medical, sur. 
gical, ambulance, hospital, and profession. 
al nursing services, and in the event of 
death, reasonable funeral expenses are coy. 
ered. It would seem that the foregoing 
is self-explanatory, but it is not. Wil] 
damage to eyeglasses, hearing aids, artifi- 
cial dentures, or other artificial members 
of the body be covered? A strict interpre. 
tation of the policy might indicate that 
they would not be covered, although in 
court decisions involving workmen's com- 
pensation cases, certain of the items men- 
tioned are considered covered as long as 
they are incident to a personal injury, 
The Automobile and General Liability 
Rating Committee in a bulletin issued 
April 18, 1947, states that the items men- 
tioned are covered provided that a _per- 
sonal injury also has been sustained. 

Prior to the issuance of this bulletin, I 
was asked to give an opinion as to whether 
dental work was covered. I gave an opin- 
ion that it was, citing cases in the indus- 
trial field, and I also attached an adver- 
tising circular of a competing company 
which listed dental bills as being covered 
and suggested that I thought the situation 
was quite similar to the rooster and the 
hen who were out in a farm yard, and 
the rooster discovered an ostrich egg, and 
after pointing it out to the hen remarked: 


“If others can do it, why can’t you?” Per- 


haps this is not a legal answer, but, never- 
theless, it is a very practical one in re- 
spect to a solution of some of the prob- 
lems that may arise. 

Let us assume that the injured person 
engaged the services of a practical nurse. 
Will her charges be included as “pro- 
fessional nursing services?” In the absence 
of judicial construction or a bulletin by 
the Automobile and General Liability 
Rating Committee, the test as to whether 
or not such bills will be paid will depend 
entirely upon the liberality of the claim 
policy of the particular company against 
whom the claim may be presented. I 

rsonally feel that where a practical nurse 
is engaged full time in that type of work 
that her services are professional even 
though she is not a registered nurse. If 
we are going to limit coverage, then why 
not provide in the policy that only the 
services of a registered nurse are included. 

4. For what period are they covered? 
The expenses which are covered are those 
incurred within one year from the date 
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of accident. In practice, however, I under- 
stand that some of the companies are 
adopting a very liberal policy in this re- 
spect, and if treatment is begun within the 
year and the total amount of the coverage 
has not been consumed and the treatment 
is continuous or has to be interrupted for 
some valid reason, the companies will 
continue to pay until the coverage is ex- 
hausted. Again, the test is—what is the 
claim policy of the particular company? 


5. What is the limit of liability? The 
limit of liability is dependent upon the 
amount of coverage purchased. It may run 
anywhere from $250 to $2,000. 


6. What are the exclusions, if any? 

(a) The medical payments coverage 
specifically excludes an employe of the 
insured engaged in the employment of the 
insured other than as a domestic. 

(b) Anyone engaged in the mainte- 
nance or repair of the insured’s automo- 
bile. 

(c) Any person to whom benefits are 
payable under any workmen's compensa- 
tion law. It is important to note in this 
connection that it is not necessary for the 
person to collect such benefits in order 
to be excluded from the coverage. 

Take, for example, the officer of a cor- 
corporation, which corporation is the 
named insured, who is driving a car on 
business for the corporation, and such 
officer has elected not to come under the 
benefits of the Workmen’s Compensation 
Act. Under such circumstances, the officer 
would not be excluded under item (c), but 
certainly he would be acting as an em- 
ploye engaged in the employment of the 
named insured and should be excluded 
under item (a). 


7. What subrogation rights, if any, has 
the insurer? The policies which I have 
had occasion to examine generally exclude 
subrogation rights, but in the absence of 
any such provision, it would appear that 
under the general rule of law subrogation 
rights would exist in the insurance com- 
pany, although as a practical matter, I 
do not think that it was the intention of 
the insurance companies to have any sub- 
rogation rights when this form of cover- 
age was conceived. The simple answer to 
the problem would seem to be that the 
companies that have not already specifical- 
ly excluded that right should do so, or if 
they want to have that right, then they 
should so provide in the policy. 
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In conclusion, we can probably make 
the following general statements: 

1. Regution of the cause of the in- 
juries, the insurer owes to each occupant 
of an automobile protection for the rea- 
sonable expense of necessary medical, sur- 
gical, hospital, and professional nursing 
services, and in the event of death re- 
sulting from such injuries, the reasonable 
funeral expenses, all incurred within one 
year from the date of the accident. 

2. The insurer has no right to a re- 
lease but is entitled to a receipt except 
where a dispute may arise as to whether 
or not the particular claims come within 
the policy coverage, and in that event 
a compromise release should be taken, but 
the amount paid shall not be a complete 
bar to future claims but merely exhaust 
the amount of the coverage to the extent 
of the payment. 

8. Ordinarily, the insurer has no sub- 
rogation rights, and the possibility exists 
that a claimant may collect twice for the 
same items of damage. 


THE CHAIRMAN: If you want to ask 
any questions please rise and give your 
name to the reporter, and Mr. Kluwin will 
do his best to give you an answer, 

MR. HERBERT F. DIMOND (New 
York, N. Y.): Would you care to comment 
on the duty of an insurer to persons who 
may be entitled to medical benefits under 
the First Aid clause as well. 

MR. KLUWIN: I would say that is a 
matter of public policy and not of law. 
I know the companies have followed the 
policy—at least those with which I have 
had experience—of notifying the bene- 
ficiaries of any rights they may have 
incident to such coverage. 

MR. RAYMOND C. CAVERLY (New 
York, N. Y.): Suppose you had medical 
benefits and you were driving, and your 
wife was hurt, and you took her to the 
hospital, would you be entitled to both 
the medical benefits and the benefits un- 
der First Aid clause? 


MR. KLUWIN: I have been asked 
whether or not, if the insured took his 
wife to the hospital and incurred ex- 
penses, recovery could be made both under 
the features of the First Aid policy and 
under the Medical Payments coverage. 

I would assume that the insured could 
probably do so if he insisted upon his 
rights, in the absence of any provision 
to the contrary. 





Page 38 


On the same theory, he might possibly 
recover—probably not under your exam- 
ple, Mr. Caverly—but assume it was not 
the wife of the insured but was just a 
guest. A third recovery could be made by 
the husband in a separate action against 
the insured. I think that is a problem 
which will not arise too frequently. I still 
have a great deal of faith in people, and 
I do not think that the average person 
is too much interested in recovering more 
than once for the expenses he has in- 
curred. (Laughter). 

MR. OSCAR J. BROWN (Syracuse, 
New York): My question is along the 
same lines. Do I understand from your 
paper that you suggest that a passenger 
could sue me and recover at law for his 
damages, including his medical expense, 
and also recover medical payments from 
my company? 

MR. KLUWIN: I can only say that so 
far that has been the interpretation. There 
have been no cases on the subject. 

MR. BROWN: You mean that the com- 
panies have so ruled, that there has been 
no payment made? 

MR. KLUWIN: That is right. 

MR. DIMOND: There are cases of 
policies that provide that where the in- 
sured has had benefits there may not be 
a recovery. 

MR. KLUWIN: Where you have sub- 
rogation rights, then that right goes over 
to the one making the payment, auto- 
matically. But you will find, on reading 
the majority of the policies where medical 
payment is extended, the companies have 
excluded the right of subrogation, so that 
leaves it up in the air as to whether that 
right exists. 

I am prepared to say that at least for 
the time being there can be double re- 
covery. 

MR. WILBUR BENOY (Columbus, 
Ohio): Isn’t the question answered by the 
fact that the medical payment is reimburse- 
ment for medical expenses, and having 
paid for the first aid treatment, there is no 
bill in existence to reimburse the insured 
for? Doesn’t that settle it? 

MR. KLUWIN: I do not think it is 
quite that easy, Mr. Benoy. I wish it 
were. I have answered it in some instances 
by saying this: that where payments are 
made directly to the doctor or made di- 
rectly to the hospital, then I seriously 
doubt as to whether there could be a 
double recovery. 
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In other words, where you are trying 
a third party action, then the plaintiff jn 
the instant case would have no claim 
that he could advance to introduce in eyj. 
dence in the third party trial. 

Where the payment has been made by 
the assured, and then the assured has been 
reimbursed, in our state at least the fact 
that payment has been made under some 
other form of coverage is not even prop 
erly admissible in evidence. 

MR. JOSEPH W. POPPER (Macon, 
Georgia): It seems to me that the guest's 
medical coverage is analogous to an acci- 
dent policy, and if we treat it so, then 
you do not have the question as to whether 
or not there is double recovery or whether 
or not they can recover for first aid, or 
anything else. It seems to me that the 
guest’s medical coverage is an accident 
policy, and it should be treated as an ac. 
cident policy, and you simply pay off as 
though the individuai who has suffered 
the injury has a personal accident policy 
for the amount. If the companies would 
treat it that way, as I think it should be 
treated, then we get rid of all these ques- 
tions of subrogation or double payment, 
or anything else. 

Some of the companies that I have rep- 
resented have indicated that that is the 
way they treat it. It is an individual acci- 
dent policy. 

MR. KLUWIN: But, Mr. Popper, may 
I suggest in that respect that I know in 
some states in order to get permission 
to write that form of coverage the com- 
panies had to state specifically that it was 
not accident coverage, otherwise they 
would not have been permitted to write 
it. Perhaps that is a practical answer to 
your question. 

MR. KELLY: I was going to rise to a 
different point, that under your liability 
policy it would seem to me you have to 
establish damages, you have to establish 
medical expenses paid; and if those medi- 
cal expenses have been paid under the 
medical expenses part of the policy, I 
should think your plaintiff would have 
some difficulty in proving that he would 
now be entitled to be reimbursed for ex- 
penses he had not incurred. 

The point I would like to make is the 
fundamental intent under this medical 
payments coverage. There are some of us 
in the insurance business who feel that 
the business itself is in substantial danger 
due to feeling on the part of the public 
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nerally that the insurance company is 
too technical in its interpretation of its 

licy contracts, and that by following the 
rule of liability in all cases of automobile 
accidents, there were injustices done to 
members of the public who had been in- 
jured. 

The medical payments coverage was 
written into the automobile policy. It was 
written into the policies to bring a com- 
letely new approach into the automobile 
liability field, so that you would get away 
from the collusive cases. 

We had that in this question of Ray 
Caverly’s on first aid, that many of the 
claims paid under medical expenses were 
paid under the provision of the liability 
clause, and by putting this coverage into 
the policy to make it possible for the in- 
sured to take care of the guests in his 
car, we could get rid of the collusive cases 
and indicate to the public the desire to 
see that those persons injured in automo- 
bile accidents could be taken care of, at 
least, for their medical expenses. 

I think it was the intent at that time 
that the coverage would be liberally in- 
terpreted. It was intended to provide a 
minimum medical coverage which would 
enable the owner of the automobile to 
take care of his guests or family injured 
in connection with it, and it was intended 
that it was to be administered liberally, 
to take some of the pressure off the in- 
surance companies and remove some of 
the criticisms of the automobile liability 
business which were becoming so apparent. 

MR. KLUWIN: It was also intended 
to alleviate the economic loss incident to 
cases in which there was clearly no liabil- 
ity. 

MR. KELLY: Very definitely. 

MR. KLUWIN: And could we not elim- 
inate this difficulty by a simple statement 
in the coverage as to whether or not there 
should be a double recovery. 

MR. KELLY: I wonder if in all cases, 
when you look for a simple solution, when 
trying to — that simple solution you 
don’t find that every word you adopt 
opens new doors. 

So far, I think it has been worded rea- 
sonably well. I grant there are cases you 
can find which are not clear. 

MR. WILLIAM G. PICKREL (Dayton, 
Ohio): Where there is a Blue Cross, or 
some similar hospital or medical and sur- 
gical benefit, and the insured is injured, 
and the insurance company pays the hos- 
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pital, medical and surgical bills, may the 
insurer have a right of subrogation against 
Blue Cross or the other insurance that 
the insured has carried for that same 
general purpose? 

MR. KLUWIN: As I _ understand it, 
generally, the policy specifically excludes 
any subrogation rights, so that where you 
have such an exclusion in the policy your 
problem will not arise. Where you do not 
have any specific exclusion, then you can 
go into common law which gives a sub- 
rogation right to the party making the 
payment. 

As to whether or not you would have 
any right against Blue Cross, I think it 
works out as a practical matter that in 
the Blue Cross situation you have the pay- 
ment made directly by Blue Cross to the 
hospital, and there is no payment at all 
made by the beneficiary of the Blue Cross. 


MR. MILTON A. ALBERT (Balti- 
more, Maryland): There are several points 
I would liké to make. There was a refer- 
ence a few moments ago to the provisions 
of this medical payment coverage, to the 
proposition that the coverage is reimburse- 
ment coverage. I am pretty sure that it 
is not designed to be medical reimburse- 
ment coverage, that is, reimbursement to 
the named insured. 


The coverage as applied to the National 
Standard policy is to pay for or to each 
person who is injured, so that I believe 
it is generally recognized that the injured 
person, though he may not be the named 
insured, but may be the guest, is entitled 
as a beneficiary under the policy, under 
the medical payments provision, to have 
reasonable medical bills, hospital bills, 
and so forth, paid. 

I want to make another point: You have 
talked of subrogation in connection with 
medical payments coverage. As far as the 
National Standard Automobile Policy is 
concerned, the insuring agreement is cov- 
erage C. There are coverages A, B, and 
C—coverage A being the basic, bodily in- 
jury, coverage B being the property dam- 
age, and coverage C being the medical 
payments. 

In the subrogation conditions of the 
National Standard Policy, it is specifically 
provided that only as to clauses A and B 
shall there be subrogation rights, so that 
it is specifically stated in the policy that 
there is no subrogation right as to medi- 
cal payments covering C, since the sub- 
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rogation condition applies only to cover- 
ages A and B. 

MR. KLUWIN: How about the situa- 
tion where you have a policy that does 
not specifically so state? 

MR. ALBERT: I .am speaking now 
of the National Standard Policy. 
e gentleman over here, Mr. Pickrel, 
spoke of the Blue Cross business. I have 
a recollection of a Rhode Island case that 
is in the books—I cannot give you a cita- 
tion now—that had to do with Blue Cross, 
and this medical payments coverage. 

In the early history of medical payments 
insurance, it was in fact a reimbursement 
coverage, and the medical payments cov- 
erage clause so stated, that the coverage 
was to reimburse the insured for medical 
payments. 

In this case the insured also had Blue 
Cross insurance. He collected from the 
Blue Cross and then made his claim to his 
automobile insurer under the medical pay- 
ments coverage. The automobile insurer, 
having heard that the Blue Cross had paid 
the bills, said, “We do not owe you these 
bills. You have had them paid, and there 
is nothing for which we are to reimburse 
you.” e Rhode Island courts agreed 
with that 8 gems However, you must 
keep in mind that the wording of that 
coverage was actually “reimbursement” 
and not “to pay to or for the beneficiary.” 

MR. KLUWIN: Is this your thought, 
Mr. Albert? Let us assume that you had 
a $100 doctor bill, and the Blue Cross 
omg $78. I am just using those figures 
or example. Would it be your thought 
that the insurance company would have 
to pay the full $100 to the insured? 

MR. ALBERT: Definitely. 

MR. KLUWIN: Even though the in- 
sured had incurred no liability at all? 

MR. ALBERT: Absolutely. 

MR. KLUWIN: That has been the in- 
Se that we have been using. Even 
if he had a dozen policies, as many as he 
could buy, he should be paid by each 
one of them. 

MR. ALBERT: It is my ju t that 
if the insured had purchased health and 
accident insurance which would provide 
reimbursement, he might have bought sev- 
eral of them Prndn. ~ crt companies, 
each providing for reimbursement, and he 
may also have provided coverage under 
the automobile policy. He is entitled to 
collect the medical payments from all these 


policies. 


onl 
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MR. KLUWIN: It is a contract right, 

MR. IRA J. WILLIAMS (Philadelphia, 
mean Isn’t it fundamental that 
these contracts are contracts of indem. 
nity? 

(Chorus of several voices: “No, no.”) 

MR. KLUWIN: That is a problem that 
has not been decided. 

MR. WILLIAMS: Should it not be 
fundamental that no one, under the cir. 
cumstances listed just now, should be al. 
lowed to recover twice for a loss? Of course, 
if you have a bond, if the contract is a 
bond, and the bond is breached, then 
you could recover on the bond. But if 
you have a contract of insurance, pri- 
marily it should be regarded as a contract 
of indemnity, and when there has been 
no loss, or when that loss has been fully 
compensated for in another way, not by 
insurance—I do not include. insurance— 
isn’t it contrary to natural principles of 
justice? There would be a double re. 
covery. 

MR. KLUWIN: It all depends on 
whether you want to interpret it as in- 
demnity or investment. If it is investment, 
then there is nothing wrong, or in viola- 
tion of principles of law, if you recover 
more than once. 

MR. WILLIAMS: My experience in the 
law of insurance back so far it is 

robably antediluvian. We used to regard 
insurance as contracts of indemnity, in 
contrast with insurance bonds, in which 
the amount was payable. We used to have 
the concept of wagering contracts, in con- 
trast with insurance, and that concept 
was regarded as fundamental. 

Isn’t it simply a wagering contract, and 
should it not be void under principles 
of public policy that a man should make 
contracts that if he suffers a damage he 
cam recover for it ten times if he has 
ten policies of insurance? 

MR. KLUWIN: What would be the 
difference between that and a case where 
you take out separate — of insurance 
on your own life, and after your decease 
your beneficiary collects on the ten sep- 
arate policies? 

MR. WILLIAMS: Isn’t that rather dif- 
ferent? 

MR. GORTON: Ten personal accident 
policies? 

MR. WILLIAMS: Who can say my 
life is worth $10,000 or not, or possibly 
a million? In the case of mal dam- 
age, in the case of a bill for medical 
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service, you have an amount which is 
ascertainable. That he should get paid for 
his doctor bills five or ten times is to my 
mind utterly intolerable and should not be 
permitted by public policy. 

MR. ROLLINS: In line with the state- 
ment about Blue Cross, we have had a 
judge in Baltimore who refused to con- 
sider as an element of damage any Blue 
Cross payment, saying that the plaintiff 
has not been damaged, Blue Cross having 
reimbursed him. 

What I would like to ask is this: If you 
have a guest suit, where the family rela- 
tionship is close between plaintiff and 
defendant, and the insurance company is 
obligated for a $500 medical payment, 
would, in your opinion, the insurance 
company be justified if they did not mind 
disclosing the insurance at the trial and 
eliminating that $500 as an element of 
damage? 

MR. KLUWIN: You mean in a third 
party action? 

MR. ROLLINS: In a suit where $500 
has been paid, and the suit now is against 
the assured, and you are defending it, 
would you not be justified in claiming 
that the plaintiff is not damaged to that 
extent, having already been paid the $500 
by you? 

MR. KLUWIN: To me that presents 
no problem, because where I practice the 
insurance company is always the defend- 
ant. I would have no hesitancy, therefore, 
in raising it when the opportunity pre- 
sents itself. 

As to what should be done in other 
states, I will have to leave that to others. 

MR. BERT KING (Wichita Falls, 
Texas): It seems to me when the medical 
bill is ascertainable, there should not be 
double recovery. They do not pay you 
twice for burning your house. Under this 
situation you are talking about, I think 
the gentleman over here who claims to 
be antediluvian is utterly correct. It could 
not be otherwise. I can go out and get 
my arm broken, having ten policies, and 
get $3,000. Everybody knows that is 
wrong, and the law has never tolerated 
anything like it, and should not tolerate it. 

I understand the difference between the 
matter being of reimbursement and of in- 
demnity, but you cannot make the situa- 
tion fair to the public and to the com- 
panies at all, in my judgment, and allow 
a man to recover from three or four pol- 
icies, or even twice, for any identical dam- 
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age. That is what we are saying we will 
do here, because one is a liability policy, 
and the other is a reimbursement policy. 

Therefore, you can just handle the thing 
to suit yourself. This doctrine we are going 
off on here will not do. (Laughter), (Ap- 
plause). 

MR. DANIEL J. GROSS (Omaha, Ne- 
braska): Getting back to the subject you 
touched upon before, what do you say 
about the claims that we have recently 
had under medical expense for chiroprac- 
tors and osteopaths? What do you say 
about a bill for a chiropractor or an os- 
teopath? You touched on nurses other 
than registered nurses. 

MR. KLUWIN: Again, I would say, 
sir, that that would depend entirely upon 
the liberality of the policy. 

In the industrial field, we have any 
number of decisions that have held both 
ways as to chiropractic treatment. In Wis- 
consin, which is very liberal, they exclude 
chiropractic, although they cover osteo- 
pathy and Christian Science. 

I say it would depend upon the par- 
ticular policy when the claim is presented. 
I assume if it is proper treatment it would 
be covered. 

MR. W. R. McKELVY (Seattle, Wash- 
ington): What I have to say may be repeti- 
tious, but it seems to me on this question 
of whether or not you can make a double 
recovery, to get back to the elementary 
thing, you find that the answer is No. 
Before giving my reason, I might say that 
I have had the actual experience within 
the year of a very serious case, where there 
was a lot of medical expense. 

The court, in this case, after objection 
had been made, castigated the attorney 
on the other side very severely and held 
that he was in the nature of contempt, and 
certainly misconduct, for attempting to 
prove it. 

Here is why the court took that severe 
attitude. It is not the same as though you 
or I carried a dozen policies. I have a 
right to go out here and insure myself 
for life and accident or health as many 
times as the companies will accept me, 
as long as my money holds out. That is 
not the same as, say, paying for the 
policy on my car, and you happen to be 
a passenger who becomes a beneficiary un- 
der the policy, whether it be a liability 
or an indemnity contract—I don’t care 
what you call it. 
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If that passenger, in your particular 
state—in our state they cannot recover, 
so it is no problem there on our part— 
recovers from me, from my company, he 
recovers nevertheless because of my policy, 
not his policy. He cannot recover again 
against me under common law, for the 
simple reason that he cannot meet the 
elementary necessity of proving his dam- 
age, that he has sustained a loss, for which 
he has not been compensated. 

The case I mentioned almost involved 
perjury, because the defendant, whether 
through his policy or whether he did not 
have a policy, had not already paid these 
bills, so in order to prove it he was get- 
ting right on the edge of perjury. 

On the subrogation policy that ties in 
here, if I may make this suggestion, I as- 
sume Mr. Ambrose Kelly had this in mind 
when they did not put subrogation in this 
contract. Subrogation is dependent on as- 
signability, and a claim of injury is not 
assignable, regardless of what Mr. Kelly 
said. 

MR. J. LANCE LAZONBY (Gaines- 
ville, Florida): The statement just made 
by the gentleman from the northwest is 
not so in our jurisdiction, because we have 
always considered that we have a common 
law right of subrogation, and we have 
been adding the medical payments to the 
subrogation clause, as some of you gentle- 
men in this room can testify, and we have 
been successful in collecting them. 

Whether or not the companies want 
them collected, certainly none of them 
ever wrote me and told me not to collect. 
(Laughter). 

As far as liability is concerned, in a ju- 
risdiction such as ours, those would not 
be provable damages if counsel knew how 
to plead. 

MR. THOMAS REABURN WHITE, 
JR. (Philadelphia, Pennsylvania): As I un- 
derstand the law of Pennsylvania, it is not 
necessary to prove payment in order to 
recover. It is a pure matter of procedure. 
If you get up and prove that you were 
injured in an automobile accident, and 
you call your doctor and you call the 
people from the hospital and prove your 
bill, the question of whether or not they 
have been paid is entirely immaterial, and 
you can recover that amount even though 
the same insurance company had paid 
the precise bills. 

THE CHAIRMAN: Gentlemen, it is 
getting along toward 11:30. Thank you 
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very much, Mr. Kluwin, for your contrib. 
ution to the meeting. (Applause). 

I did not get a copy of the paper from 
Mr. Whitfield before the meeting. Mr. 
Whitfield had plane reservations to get 
here this morning, but he called me by 
long-distance this morning and sent his 
regrets that he could not be here. There. 
fore, we do not have his paper on the 
subject of “Rights of Insurer When As. 
sured Has Demanded that Insurer Pay 
Policy Limits.” 

There are the two general principles 
that a recovery can be based on the theor 
of negligence and the theory of bad faith, 
or lack of good faith. Those are the two 
general theories upon which a_policy- 
holder can proceed against the insurance 
company for not settling within the policy 
limits. 

I know this question arises, and it has 
been coming up more frequently in the 
past year than it has for many years, per- 
haps because the verdicts are getting 
larger. 

MR. CHARLES E. MOUL (Leroy, 
Ohio): Suppose you have a $5,000 policy, 
and the insured puts you on notice or 
requests your payment of that $5,000, and 
you do not think it is worth that, but at 
that time plaintiff would accept the $5,- 
000. You carry it to the trial table and 
go to the courthouse, and at that time he 
refuses to take the $5,000, but you offer 
it to him at the time. 

What is the situation? Where does the 
company stand? 

THE CHAIRMAN: Again, we have to 
go back to negligence or bad faith. If the 
insurance company was diligent in the 
making of the investigation and had all 
the witnesses there, they could not be 
liable on the theory of negligence; and 
if they acted on good faith, I do not think 
there could be a recovery. 

MR. MOUL: Would your offer in the 
courthouse be an indication of bad faith? 

THE CHAIRMAN: No. In the 
handling of an automobile case the com- 
plexion changes every minute in the 
processing of that claim. 

I have with me the report of the Auto- 
mobile Insurance Law Committee for 1947. 
I am rather proud of the report. I am 
not going to read it, as it will appear 
in the October issue of the Journal. 

Our Committee for this year adopted 
for its project a compilation of all of the 
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legislation passed in 1947 affecting auto- 
mobile insurance law. We did not put 
in any rating bills, because those affect 
insurance generally. 

I feel that this report is complete to the 
extent that it includes all of the legisla- 
tion passed in 1947 affecting automobile 
insurance law or the liability of insurance 
companies under bodily injury and prop- 
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erty damage coverages. If you are inter- 
ested in that, you can look for it in the 
October issue of the Journal. (Applause). 

Now, gentlemen, if there are no further 
questions we can get on our way to the 
golf course, or wherever our paths are 
going to take us. 

(Whereupon, at 11:30 a.m., the Forum 
was adjourned). 


OPEN FORUM 


Annual Meeting of The International Association of Insurance Counsel 


Aviation Insurance Law Committee 


Chairman: Forrest A. BEtTTs 
Los Angeles, California 


Discussion Leader: 


E. D. BRONSON 


San Francisco, California 


Aviation Insurance Law Committee 
Forum held on Friday, September 5, 1947, 
in the Ball Room of the Monmouth Ho- 
tel, Spring Lake, New Jersey, at 9:30 
o'cdock in the forenoon, Forrest A. Betts 
(Los Angeles, California), presided as 
Chairman of this Open Forum. 


THE CHAIRMAN: Aviation continues 
to be probably the fastest growing section 
of the law in which we have any interest. 
I think perhaps I should start out some- 
what in the same vein as I started out in 
my paper last year, except quite the oppo- 
site. I said at that time that I would have 
felt more like an aviation lawyer of some 
authority had it not been for the decision 
of the Tenth Circuit Court of Appeals in 
the case of Bratt v. Western hie. 

Permit me to give due thanks to justice, 
as it is meted out by juries in the State 
of Utah. They have now re-established me 
as an “authority” in that case, by again 
returning a verdict for the defendant; and 
the case is well on its way to the Tenth 
Circuit Court of Appeals for another re- 
view. By the grace of God, and the sup- 
port of George Orr, I can expect to be 
back here every other year—for some years 
to come—as an authority on aviation law. 
I believe that we have followed a new 
course this year: that of taking up some 
of the problems other than purely negli- 


gence problems, as they have heretofore 
been discussed, as arising out of airplane 
crashes. There is an enormously great field 
of law that is involved directly in the 
question of nuisance and trespass, and in 
the corresponding and correlated problem 
of legislation, as it is necessarily involved 
in the original nuisance and trespass mat- 
ters. Not only in those matters, but also 
in every other field of aviation law, we 
are going to have continually coming up 
to us as lawyers—the problem of what we 
shall do for the betterment of aviation 
law. We have an opportunity here that 
we have never had before, because this 
law was born before our eyes, and is de- 
veloping before our eyes. 

It is with a great deal of pleasure that 
we go into this subject. In the first place, 
may I say that I have decided, having 
read both papers, that they correlate each 
other better if we reverse the order in 
which they appear on the program. 

Therefore, it is a great pleasure indeed 
to introduce to you this morning the first 
speaker, Mr. Lowell White, of Denver, 
Colorado, who will discuss with us the 
problem of aviation nuisances. (Applause). 

Mr. Lowell White thereupon read to 
the Forum the paper entitled “Trespass 
and Nuisance as Related to Future De- 
velopment of Aviation,” which is as fol- 
lows: 
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Trespass And Nuisance As Related To Future Development Of 
Aviation 


By LoweLL WHITE 
Denver, Colorado 


ORD Coke and Blackstone’s Commen- 
taries discuss the ancient maxim of 
the common law, cujus est solum ejus est 
usque ad coelum et ad inferos, which 
means a land owner not only owns the 
surface of his land but also owns all that 
lies beneath the surface even to the bowels 
of the earth and all the air above it even 
to the periphery of the sky. 

For hundreds of years there was no need 
to question this doctrine because our civili- 
zation was such that no one need claim 
the sub-surface or the air above another's 
land. The doctrine was first abrogated 
by the development of lode mining in 
Colorado and other Rocky Mountain 
States. Under American mining law a per- 
son who discovers the apex of a vein of 
mineralized ore within the surface boun- 
daries of his claim, has a right to follow 
that vein beyond the end lines of his 
claim under the land of other persons as 
far as that particular vein continues. The 
owner of the surface under which the vein 
runs may not interfere with the mining 
operation of the owner of the out-cropping 
or apex. 

Telephone companies have questioned 
the doctrine that the owner of the surface 
owns the air space above the land up to 
the sky. However it remained for the 
development of aviation, to force serious 
consideration of this maxim. In each ad- 
judicated case this doctrine continues to 

mentioned but it is obvious that no 
longer can it be the law of the land. In 
lieu of this concept three theories have 
been advanced for the determination of 
the problem as to whether the land owner 
should have a cause of action for dam- 
ages or injunctive relief against the owner 
of an airport or the flier interfering with 
the use of another’s land. 

One is the “ad coelum” doctrine subject 
to a public easement for aerial transit at 
heights not interfering with the reason- 
able enjoyment of the surface. A second, 
is the almost exact opposite of the “ad 
coelum” doctrine, that there is no owner- 
ship of the unenclosed or unused air 
space. The third is the zone theory. It 


simply divides the air space into horizon. 
tal zones, the land owner owning that 
contained in the lower zone but not that 
of the upper zone. This limit is usually 
determined by the height of the possible 
effective possession or “effective user,” 
meaning the height to which the owner 
of the land may erect a structure or other. 
wise use his property, or by the altitude 
below which repeated flights of aircraft 
would constitute a nuisance to the owner 
of the surface. 

In the early 1920's the prevailing view 
appeared to be a compromise of the first 
or the easement theory. It was advocated 
by scholars and members of*the American 
Bar Association Committees. A model act 
— by the Commissioners on Uni- 
orm State Laws expressly provided that 
the ownership of the space above the 
lands and waters of a state is declared 
to be vested in the several owners of the 
surface beneath, subject to the right of 
flight over lands and waters which was 
lawful unless at such low altitude as to 
interfere with the then use of the land 
and unless so conducted as to be eminently 
pom to persons or property on the 
land below. This theory appears to be 
now rejected by all courts having con- 
sidered the question. Beginning in 1930 
there was strong adherence to the no own- 
ership theory. This theory first received 
judicial approval in the Hinman v. Pacific 
Air Transport Corp. case, decided by the 
Circuit Court of Appeals of the 9th Cir- 
cuit in 1946. 84 F. (2) 755. 

There the appellants allege the owner- 
ship of 721% acres of real property “To 

er with a stratum of air space super- 
jacent to and overlying said tract * * * 
and extending upwards * * * to such an 
altitude as plaintiffs * * * may reasonably 
expect now or hereafter to utilize, use 
or occupy said airspace.” They then al- 
lege that they can use the air space 150 
feet above the surface and that the rea- 
sonable value of the use of said courses 
is $1500 per month and by reason of de- 
fendants’ invasion, disturbance and tres- 
pass, they have suffered damages in the 
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sum of $90,000.00. Their prayer also asks 
for an injunction. 

The court rejects the ad coelum doc- 
trine and states that it has never been 
the law but has only been figurative 
hrase to express full and complete own- 
ership of the land and the right to what- 
ever. superjacent air space was necessary 
or convenient to the enjoyment of the 
jand. The appellants’ case rests on the 
assumption that the owners of the soil 
have an absolute and present title to all 
space above the earth’s surface owned by 
_— to such height as is or may become 
useful to the enjoyment of their land, 
which in this case is not less than 150 
feet. They recognize that the space claimed 
must have some use either present or con- 
templated and connected with the enjoy- 
ment of the land itself. Title to air space 
unconnected with use of land is incon- 
ceivable and is a thing not known to the 
law. The court holds that the appellants’ 
premise is sound and that the solution of 
the question can be found in the applica- 
tion of elementary legal principles. 


“The first and foremost of these prin- 
ciples is that the very essence and origin 
of. the legal right of property is domin- 
ion over it. Property must have been 
reclaimed from the general mass of the 
earth, and it must be capable by its 
nature of exclusive possession. Without 
possession no right in it can be main- 
tained.” 


The air, like the sea, is by its nature 
incapable of private ownership except in- 
sofar as one may actually use it. This prin- 
ciple was announced long ago by Jus- 
tinian. 


“We own so much of the space above 
the ground as we can occupy or make 
use of in connection with the enjoy- 
ment of our land. This right is not 
fixed. It varies with our varying needs 
and is coextensive with them. The own- 
er of land owns as much of the — 
above him as he uses, but only so long 
as he uses it. All that lies beyond belongs 
to the world.” 


When it is said that man owns, or may 
own, to the heavens, that merely means 
that no one can acquire a right to the 
space above him that will limit him in 
whatever use he can make of it as a part 
of his enjoyment of the land. To this ex- 
tent his title to the air is paramount. No 
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other person can acquire any title or ex- 
clusive right to any space above him. 


“Any use of such air or space by 
others which is injurious to his land 
or which constitutes an actual interfer- 
ence with his possession or his bene- 
ficial use thereof, would be a trespass 
for which he would have remedy. But 
any claim of the landowner beyond this 
cannot find a precedent in law, nor 
support in reason.” 


The court says it would be utterly im- 
practicable if the law should uphold at- 
tempts of landowners to stake out or as- 
sert claims to definite, unused spaces of 
air in order to protect some contemplated 
future use of it. 


“We cannot shut our eyes to the prac- 
tical result of legal recognition of the 
asserted claims of appellants’ herein, for 
it leads to a legal implication to the 
effect that any use of airspace above 
the surface owner of land, without his 
consent, would be a trespass either by 
the operator of an airplane or a radio 
yea i We will not foist any such 
chimerical concept of property rights 
upon the jurisprudence of this country.” 


Appellants allege that appellees have 
been using the airspace above appellants’ 
land within 15 to 100 feet from the land. 
Whether such close proximity to appel- 
lants’ land is an impairment of the full 
enjoyment of same is a question of fact. 
The owner might be entitled to relief in 
a proper case. The court held the appel- 
lants were not entitled to an injunction 
because there was nothing in the bill from 
which the court could infer that any ac- 
tual or substantial damage will accrue 
from the acts complained of. 

Appellants have suggested that the con- 
tinuous use of the airspace by the ap- 
pellees might ripen into an easement. “It 
is generally held that an easement of or 
in the air may not be obtained by pres- 
cription.” No actual injury is alleged other 
than the mere utilitization of the airspace 
above appellants’ land. Therefore, the in- 
junction was properly denied and the bill 
was properly dismissed and the trial court 
did not abuse its discretion in so doing. 

The case of Smith et al v. New England 
Aircraft Co., Inc., 170 N. E. 385, 270 Mass. 
455, was decided in March, 1930, by the 
Supreme Judicial Court of | Massachu- 
setts. Plaintiff sought to enjoin de- 
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fendants from flying over their land and 
buildings in such a manner as to consti- 
tute a trespass and nuisance and also to 
enjoin the use of the field adjacent to 
their property. 

Plaintiff for many years owned an es- 
tate of about 270 acres. The Worcester 
Airport, Inc. acquired title to an adjoin- 
ing tract of property of approximately 92 
acres which was surfaced and constructed 
as a flying field with runways and han- 
gars. This property was subsequently 
leased “to the defendant. Except in two 
instances flights over plaintiff's land had 
been at an altitude of over 500 feet. There 
is no evidence to show that the defendants 
conducted themselves in an unlawful or 
unreasonable manner or that plaintiffs 
suffered any damage. The case is presented 
solely on the ground of trespass and nuis- 
ance resulting from the continuance of the 
defendants’ operation. 

The court held that an ordinary flight 
of aircraft above the statutory minimum 
height of 500 feet does not per se consti- 
tute trespass. Such flight had, in effect, 
been authorized by the state legislature and 
Congress. A different result might have 
been reached if there had been harm to 
the land owner, flight of excessive numbers 
of aircraft, or if there had been noxious 
gases or fumes or other interference with 
valuable uses of the land. 

This applies to ordinary flight above 
the minimum statutory height of 500 feet. 
The question also arose as to trespass re- 
sulting from take-offs and landings which 
might necessitate flights at altitudes as 
low as 100 feet. The bald question in the 
case is whether aircraft, in order to reach 
or leave an airport, may have the right 
to fly as low as 100 feet over brush and 
woodland not otherwise utilized, against 
the protest of the owner. 


“The combination of all these factors 
seems to us, under settled principles of 
law after making every reasonable legal 
concession to air navigation as common- 
ly understood and as established under 
the statutes and regulations here dis- 
closed, to constitute trespass to the land 
of the plaintiffs so far as concerns the 
take-offs and landings at low altitudes 
and flights thus made over the land of 
the plaintiffs at altitudes as low as one 
hundred feet.” 


The court stated, if, in the interest of 
aerial navigation, rights of flight at such 
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low altitudes over the lands of others are 
of sufficient public importance, doubtless 
the power of eminent domain for acquisi- 
tion of rights of way in air space might 
be authorized. The injunction was denied 
because low flights were over ground coy. 
ered with dense brush, woods and uncul- 
tivated land. 

In the case of Swetland et al v. Curtiss 
Airports Corp., 55F. (2) 201, the plaintiffs 
owned 135 acres of land et on the 
west side of the road on which they had 
constructed residences and improvements 
at a cost of $115,000. Thereafter the de- 
fendants purchased 272 acres of land on 
the east side of the road opposite the 
Swetland land. The plaintiffs notified the 
defendants that the use of the property 
as an airport would destroy the plain- 
tiffs’ property for residential purposes. 
Notwithstanding this notice the defend- 
ants proceeded with plans to establish an 
airport. This action was brought to enjoin 
the defendants from using the property for 
such purposes. 

The District Court enjoined the de- 
fendants from permitting dust from the 
operation of the airport to fly or drift in 
substantial or annoying quantities over 
plaintiffs’ property, from dropping or dis- 
tributing circulars from airplanes as they 
passed over it and from flying or permit- 
ting airplanes under their control to fly 
over it at an altitude of less than 500 
feet. The court refused to enjoin the use 
of the property as an airport, or as a 
place for the training of student aviators, 
in the giving of exhibitions of aviation, 
or for the parking of automobiles, and 
further refused to enjoin flights over the 
plaintiffs’ property except at an altitude 
of below 500 feet. 


“The owner of land has a dominant 
right of occupancy for purposes incident 
to his use and enjoyment of the sur- 
face and there may be such a continuous 
and permanent use of the lower stratum 
which he may reasonably expect to use 
or occupy himself as to impose a servi- 
tude upon his use and enjoyment of the 
surface. As to the upper stratum which 
he may not reasonably expect to use 
or occupy he has no right, it seems to 
us, except to prevent the use of it by 
others to the extent of an unreasonable 
interference with his complete enjoy- 
ment of the surface. His remedy for 
this latter use, we think, is an action 
for nuisance and not trespass.” 
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In order to effect take-offs and landings 
“ypwind” when the prevailing wind is 
neither east nor west there will necessarily 
be much flying over plaintiffs’ property 
at an altitude less than 500 feet. The 
plaintiffs will undoubtedly suffer much 
annoyance from the noises made by this 
low flying and the warming up, taking 
off and landing of airplanes rom the 
field. The defendants have the right to 
establish airports but they cannot lawfully 
establish one at a place where the normal 
operation will deprive plaintiffs of the 
use and enjoyment of their property. 
There is no doubt in the court’s mind 
that the brightly illuminated field with 
the noises incident to its operation, how- 
ever careful defendants may be, will un- 
avoidably interfere with, if not destroy, 
the plaintiffs’ enjoyment of their - 4 
erty. The evidence shows a property de- 
preciation of about $65,000. 


“The courts have not hesitated to en- 
join the operation of a legitimate busi- 
ness which, because of its location, con- 
stituted a private nuisance, when it 
clearly appeared that there was no other 
complete remedy for the injury done. 
It is true that there are cases in which 
the landowner must submit to great an- 
noyance in the interest of the public. 
This is not that type of case, for there 
is no showing that this site is indispens- 
able to the public interest. Considering, 
therefore, the balance of conveniences, 
the defendants are not entitled to use 
the property as they now contemplate. 
The record does not contain sufficient 
evidence to determine whether other 
parts of the property could be used 
without seriously interfering with the 
plaintiffs’ enjoyment of their proper- 
ties. That question we leave open for a 
consideration by the trial court upon 
a remand of the case. It is sufficient 
for present purposes that the defend- 
ants should be enjoined from operating 
the airport as now located.” 


The Smith and Swetland cases appear 
to follow the zone theory. However, they 
are op to each other in that the 
Massachusetts Court in the Smith case al- 
lows a remedy for low flying which does 
no harm on the ground that a technical 
trespass has been committed. 

The Swetland case adopts the nuisance 
doctrine, and there has been a difference 
of opinion as to whether the trespass or 
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nuisance doctrine should be followed. 
Massachusetts has affirmed the technical 
trespass doctrine in the Burnham’ case 
and the Supreme Court of Georgia for a 
second time adopted the nuisance concept 
in the Kersey’ case. 

Briefly, this difference of opinion is 
whether the action of trespass quare clau- 
sum fregit should lie for a flight through 
the landowner’s airspace (within the lower 
zone) which does not result in any sub- 
stantial damage to him. Both schools of 
thought agree that in the absence of po- 
lice regulations or legislation limiting his 
rights in such matters, he may maintain 
either an action of trespass or an action 
of nuisance for any such flight which does 
interfere with the then-existing reasonable 
use of the land or is dangerous to persons 
or property on the land, and should have 
injunctive relief against further nuisances 
of this character if proper upon applica- 
tion of the “balance of convenience” test 
of equity. However, while the “nuisance” 
school takes the position that there should 
be no remedy whatever unless there is 
actual interference with the landowner’s 
use and enjoyment of this property, the 
“trespass” school presumably would allow 
a trespass action for nominal damages for 
an isolated flight within a landowner’s 
zone of “possible effective possession” 
which resulted in no actual damage, and 
might even enjoin continued flights of 
this nature. Whether the cause or the ef. 
fect of adoption of these views, those hold- 
ing to the “technical trespass” rule place 
the limit of ownership of airspace to the 
height at which the landowner may rea- 
sonably occupy and use the airspace above 
his land, while the proponents of the 
“nuisance” concept fix this limit at the 
height below which the flight of aircraft 
would be annoying or otherwise injurious 
to the landowner. 

Under the authority of these various 
decisions, harmless low flying might be 
actionable and restrainable in some juris- 
dictions. However strong this theory may 
be, it seems unreasonable to believe that 
most of the courts will grant such relief 
when the flying does not result in or 
threaten actual damage to the land owner. 
Many states have legislation and regula- 


*Burnham, et al v. Beverly Airways, Inc. $11 
Mass. 628, 42 N.E. (2nd) 575. 

*Delta Air Corporation, et al v. Kersey, et al. 
42 N.E. (2nd) 575, 198 Ga. 862 (1942) 20 S.E. 
(2nd) 245. 
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tions which should have the effect of limit- 
ing the zone of the effective ion. 
If the height of structures is limited by 
statute or ordinance, it would seem that 
the height of effective possession should 
be no higher than the limit prescribed by 
state, municipal or county airport zoning 
regulations. Some of the states have 
adopted the Uniform State Law for Aero- 
nautics which declares the flight of air- 
craft is lawful as long as there is no actual 
damage to the landowner beneath. This 
should preclude suits for nominal dam- 
ages. The Council of State Governments 
is now urging legislation expressly for- 
bidding the maintenance of a cause of 
action for harmless flights. If such legisla- 
tion is adopted a more certain means of 
insuring peace to airport owners would 
be accomplished. 


Burnham et al v. Beverly Airways, Inc. 
et al, 311 Mass. 628, 42 N.E. (2nd) 575. 
There is nothing particularly new in this 
case and its only purpose is to show that 
the Massachusetts courts continue to fol- 
low the trespass doctrine. The plaintiff's 
house was some 4000 feet from a small 
airport. This airport lies contiguous to and 
southwest of the plaintiffs’ estate, and 
there was no show of any damage or other 
evil result to plaintiffs’ property. How- 
ever, the planes did fly at less than 100 
feet over distant portions of plaintiffs’ land 
while taking off or landing. In support 
of the conclusion the court cites American 
Law Institute Restatement; Torts—Sec. 
159: “An unpriviledged intrusion in the 
space above the surface of the earth, at 
whatever height about the surface, is a 
trespass.” The court also said: 


“In view of the findings that the 
flights of airplanes over the plaintiffs’ 
iy have not been such as to af- 
ect the health, habits, or material com- 
fort of a normal person it would seem 
that the decree cannot rest on the 
ground of nuisance as that term is com- 
monly defined in this Commonwealth.” 


The court awarded the plaintiffs’ dam- 
ages in the amount of $1.00. 

Delta Air Corporation et al v. Kersey 
et al, 193 Ga. 862 (1942), 20 S.E. (2nd) 245. 

Kersey filed a suit against the city and 
fifteen aviation companies seeking to en- 
join the defendants from operating Cand- 
Field, an airport, as a nuisance and 
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to recover $10,000 damages. It is alleged 
that the plaintiff bought a tract of land 
in 1921, erected a house in 1923 havi 

a value of $3000 and that he, his wife 
and child have lived there since that time: 
that in 1927 the city of Atlanta acquired 
property adjoining the land of petitioner 
on the east, southeast, and south and cop. 
structed an airport known as Candler 
Field; that the dirt, noises and low flyin 
airplanes caused by the operation of the 
airport rendered he property unsuitable 
for a home. It is alleged that there are 
large quantities of dust because the land. 
ing field is graded with raw dirt, being 
an unnatural surface built of earth from 
high elevations; that the airplanes arriy. 
ing and taking off kick up and blow up, 
due to the tremendous current created 
by the operation of their propellers, much 
raw earth which rises in the air and js 
blown by natural currents to the adjacent 
roperty; that the air is filthy and un. 
ealthy; that the most used runway of 
the airport heads directly toward petition. 
er’s residence, and the northwest end of 
it is within 300 feet of his home; that this 
runway is used many times each day and 
night and that the airplanes in taking 
off and landing fly over plaintiff's resi- 
dence at a height of from 25 to 50 feet. 
Very seldom do airplanes attain an alti- 
tude of more than 50 feet when taking 
off or landing. 


“The Court said, While it is true that 
a municipal corporation is not liable 
for acts of negligence of one of its serv- 
ants in discharging a governmental func- 
tion of the corporation, yet a municipal 
corporation cannot under the guise of 
performing a governmental function 
create a nuisance dangerous to life and 
health or take or damage private prop- 
erty for public purpose without just and 
adequate compensation being first paid.” 
“That which the law authorizes to be 


done, if done as the law authorizes it to° 


be done, cannot be a nuisance. Burrus 
v. Columbus 105 Ga. 42. The airport 
having been authorized by law, the or- 
dinary and necessary concomitants there- 
of cannot be held a nuisance. But, can 
it be said that flights over adjoining 
lands at such a low height as to be 
imminently dangerous to the life and 
health of the occupants thereof is a 
necessary concomitant of an airport? 
We do not think this question can be 
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answered in the affirmative. No reason ticular runway is used. The northwest- 
appears why the city could not obtain southeast runway is used from 4 to 7% 
lands of an area sufficient for the tg of the time. When that runway is used the 
ation of an airport thereon in such a_ take-off and landings are directly over the 
manner aS not to require such low house and buildings of the respondents 
flight as are here complained of. For and many times at no greater than 60 to 
the sake of public convenience adjoin- 70 feet. They come close enough at times 
ing property owners must suffer such to barely miss the tops of trees and blow 
inconvenience from noise and dust as old leaves and dirt into the buildings. 
result from the usual and proper oper- The noise is startling. At night the glare 
ation of an airport, but their private of the planes lights up the place. Causby 
rights are entitled to preference in the operated a chicken farm on a commercial 
eves of the law where the inconvenience basis and as a result of the foregoing the 
is not one demanded by a properly chickens were frightened and killed them- 
constructed and operated airport. The selves by flying into walls. Production fell 
city had ample authority to acquire all off and there was destruction in the use 
land necessary for the airport, but from of the property as a commercial chicken 
the allegations of the petition it ap- farm. Respondents were frequently de- 
pears that it did not acquire enough prived of their sleep. 
land to enable the airport to be oper- On these facts the court found a depre- 
ated without requiring such low flights cjated value of the property and held that 
over petitioner’s land as to unreasonably the United States had taken an easement 
interfere with his use thereof or, if it over the property and the value of the 
obtained enough land, it improperly property destroyed and the easement taken 
located the runway in such a manner was $2000.00. The statutes of the United 
as to require the low flights. It cannot States provide that navigable air space is 
be said that the airport cannot be a the air space above the minimum safe 
nuisance because its construction was altitudes of flight and that such navigable 
authorized by the legislature. It will not air space shall be subject to the public 
be assumed that: the legislature in au-  yight of freedom of interstate and foreign 
thorizing the city to construct airports air navigation. It is, therefore, argued by 
intended to authorize it to so construct the government that since these flights 
the airports as to impose upon adjoin- were within the minimum safe altitudes 
ing landowners unnecessary burdens. of flight they were in the exercise of the 
United States v. Thomas Lee Causby declared right of travel and there being 
and Wife. “Respondents own 2.8 acres no physical invasion of the property there 
near an airport outside of Greensboro, has been no taking of the property. It 
North Carolina. It has on it a dwelling argues that at most there was mere inci- 
house, and also various outbuildings dental damage occurring as a consequence 
which were mainly used for raising of authorized air navigation and that the 
chickens. The end of the airport’s north- land owner does not own superadjacent 
west-southwest runway is 2,220 feet from air space which he has not subjected to 
respondents’ barn and 2,275 feet from possession by the erection of structure or 
their house. The path of glide to this other occupancy. That no compensable 
runway passes directly over the property damage is shown or may be obtained un- 
—which is 100 feet wide and 1,200 feet der the Fifth Amendment. 
long. The 30 to 1 safe glide angle ap- 
proved by the Civil Aeronautics Author- “The air is a public highway, as Con- 
ity passes over this property at 83 feet, gress has declared. Were that not true, 


which is 67 feet above the house, 63 feet 
above the barn and 18 feet above the 
highest tree.” 


The United States obtained the use of 
the airport by lease for use during the 
emergency. Various aircraft including 
bombers, transport and fighters made great 
use of this airport. The direction of the 
prevailing wind determines when a par- 


every transcontinental flight would sub- 
ject the operator to countless trespass 
suits. Common sense revolts at the idea. 
To recognize such private claims to the 
airspace would clog these highways, 
seriously interfere with their control 
and development in public interest, and 
transfer into private ownership that to 
which only the public has a just claim.” 

“But that general principle does not 
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control the present case. For the United 
States conceded on oral argument that 
if the flights over respondents’ property 
rendered it uninhabitable, there would 
be a taking compensable under the Fifth 
Amendment. It is the owner’s loss, not 
the taker’s gain, which is the measure 
of the value of the property taken. 
United States v. Miller, 317 U. S. 369. 
Market value fairly determined is the 
normal measure of recovery. Jd. And 
that value may reflect the use to which 
the land could readily be converted, as 
well as the existing use. United States 
v. Powelson, 319 U. S. 266, 275. If, by 
reason of the frequency and altitude of 
the flights, respondents could not use 
this land for any purpose, their loss 
would be complete. It would be as com- 
plete as if the United States had entered 
upon the surface of the land and taken 
exclusive possession of it.” 

“We agree that in those circumstances 
there would be a taking. Though it 
would be only an easement of flight 
which was taken, that easement, if per- 
manent and not merely temporary, nor- 
mally would be the equivalent of a fee 
interest. It would be a definite exercise 
of complete dominion and control over 
the surface of the land. The fact that 
the planes never touched the surface 
would be as irrelevant as the absence 
in this day of the feudal livery of seisin 
on the transfer of real estate. The own- 
er’s right to possess and exploit the land 
—that is to say, his beneficial ownership 
of it—would be destroyed. It would not 
be a case of incidental damages arising 
from a legalized nuisance such as was 
involved in Richards v. Washington 
Terminal Co.” 

“We have said that the airspace is 
a public highway. Yet is it obvious that 
if the landowner is to have full enjoy- 
ment of the land, he must have exclu- 
sive control of the immediate reaches 
of the enveloping atmosphere. Other. 
wise buildings could not be erected, 
trees could not be planted, and even 
fences could not be run. The principle 
is recognized when the law gives a rem- 
edy in case overhanging structures are 
erected on adjoining land.” 

“ * * * The path of glide for air- 
planes might reduce a valuable factory 
site to grazing land, an orchard to a 
vegetable , a residentfal section to 
a wheat field. Some value would re- 
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main. But the use of the airspace imme. 
diately above the land would limit the 
utility of the land and cause a diminu. 
tion in its value. * * * ” 

“The land owner owns at least as 

much of the space above the ground as 
he can occupy or use in connection with 
the land. See Hinman v. Pacific Air 
Transport, 84 F. 2d 755. The fact that 
he does not occupy it in a physical sense 
—by the erection of buildings and the 
like—is not material. As we have said, 
the flight of airplanes, which skim the 
surface but do not touch it, is as much 
an appropriation of the use of the land 
as a more conventional entry upon it. 
We would not doubt that if the United 
States erected an elevated railway over 
respondents’ land at the precise altitude 
where its planes now fly, there would 
be a partial taking, even though none 
of the supports to the structure rested 
on the land. The reason is that there 
would be an intrusion so immediate and 
direct as to subtract from the owner’s 
full enjoyment of the property and to 
limit his exploitation of it. While the 
owner does not in any physical manner 
occupy that stratum of air space or make 
use of it in the cor'ventional sense, he 
does use it in somewhat the same sense 
that space left between buildings for 
the purpose of light and air is used. 
The superadjacent airspace at this low 
altitude is so close to the land that con- 
tinuous invasions of it affect the use of 
the surface of the land itself. We think 
that the landowner, as an incident to 
his ownership, has a claim to it and 
that invasions of it are in the same 
category as invasions of the surface.” 
‘ * * * For the findings of the Court 
of Claims plainly establish that there 
was a diminution in value of the prop 
erty and that the frequent, low-level 
flights were the direct and immediate 
cause. We agree with the Court of 
Claims that a servitude has been im- 
posed upon the land.” 


The important contribution of the 
Causby case appears to be its extension 
of the remedies available to the land- 
owner. Formerly it was thought that he 
was limited to tort actions in negligence, 
trespass, or nuisance. One low, uninten- 
tional flight might become actionable as 
a negligent harm. An intentional invasion 
of a property interest can be viewed as a 
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trespass. This would include cases of an 
actual physical touching of the land or 
the structures and emblements attached 
to it as well as invasions of the airspace 
immediately adjacent thereto. Repeated 
invasions of the property may constitute 
a continuing trespass or nuisance. But gen- 
erally nuisance will consist of a disturb- 
ance of privacy, imminence of danger, or 
disturbance by noise, wind, or dust. Most 
modern codes do not require a specific 
choice of remedy. But the plaintiffs in 
the Causby case were confronted with a 
serious harm imposed by the United 
States Government which was not suable 
in tort, so they were forced to go outside 
the usual scope of relief for injuries of 
this nature and allege that the United 
States had made such use of their prop- 
erty as to amount to a taking. 

Reliance was also placed on Portsmouth 
Harbor Land and Hotel Co. v. United 
States in which Justice Holmes took the 
position that it was possible to impose 
a servitude on land by firing coastal guns 
through the superadjacent airspace when 
this had the effect of limiting the utility 
of the land and causing a diminution of 
its value. The Portsmouth Harbor case 
was decided on an implied contract the- 
ory, rather than a “taking” under the 
Fifth Amendment, but this did not mini- 
mize the importance of the unusual servi- 
tude recognized. 

An analogy for the remedy recognized 
in the Causby case can be found in the 
nuisance cases. Repeated trespasses and 
continuing nuisances such as invasions of 
floods, fumes, dust, and vibrations from 
neighboring land, gave successive causes 
of action under the traditional common 
law view and damages could only be given 
for those causes of action which had arisen 
before the commencement of the action. 
Injunctive relief or another suit were the 
only remedies for the future. But relief 
by injunction became discretionary with 
the court and was generally denied when 
private enterprises were allowed to con- 
tinue under a doctrine of balancing of 
conveniences. Some jurisdictions then 
took the next logical step and assessed 
permanent damages under a “permanent 
nuisance” doctrine which extended to pri- 
vate enterprises as well as those having 
the power of eminent domain. clear 
definition of permanence has not been 
forthcoming but a more flexible practice 
now allows the plaintiff to elect to treat 
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the nuisance as a permanent one if it 
appears that it will continue indefinitely 
and permits the jury to assess damages 
once and for all on the basis of the depre- 
ciation in value of the plaintiff's property. 
Since the plaintiff is precluded from claim- 
ing damages from a further continuance 
of the injury, a privilege comparable to 
an easement is conferred upon the de- 
fendant. 

It would appear that the remedy given 
the landowner in the instant case has a 
basic similarity to recoveries allowed un- 
der the modern nuisance doctrines. But 
here we are dealing with an aviation prob- 
lem that concerns the relative rights of 
the landowner and the aviator. This use 
of the navigable airspace is a modern de- 
velopment of such importance that ordi- 
narily it cannot be enjoined. Yet there is 
actual and serious damage to property 
by such flights. This damage is basic to 
recovery but when it is present, the 
Causby case would appear to insist that 
recompense be made. Municipal airports 
now have the power of eminent domain 
but this involves a duty to exercise it to 
prevent injury. Land not taken by con- 
demnation proceedings cannot be “taken” 
otherwise without liability. Of course there 
are limits to the remedy. A normal flight 
within the navigable airspace prescribed 
by legislation is not a “taking.” Take-offs 
and landings present the problem and in 
those cases the altitude of 500 feet pro- 
vides no magic dividing line. Likewise 
such actions will probably be strictly lim- 
ited to comparable situation. 

While the recently enacted Federal Tort 
Claims Act may obviate the necessity of 
many suits under this theory, Section 421 
(a) can be interpreted to exclude claims 
for incidental damage to property despite 
the obvious intent of the framers of the 
Act to provide a substitute for prohibited 
private bills. Judicial interpretation is 
needed. In any event the theory of the 
Causby case will be of special value in 
jurisdictions which do not recognize the 
permanent nuisance doctrine. Of course, 
the nature of the easement that may be 
taken is still an unanswered problem, as 
is the use that may be made of such an 
easement. But future users of the remedy 
are not without a formula for the Court 
has said, “The airplane is part of the mod- 
ern environment of life, and the incon- 
veniences which it causes are normally not 
compensable under the Fifth Amendment. 
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The airspace, apart from the immediate 
reaches above the land, is part of the pub- 
lic domain. We need not determine at 
this time what those precise limits are. 
Flights over private land are not a taking, 
unless they are so low and so frequent 
as to be a direct and immediate interfer- 
ence with the enjoyment and use of the 
land.” 

Justice Black dissents upon an unusual 
and most interesting ground. He states that 
the Constitution gives the Congress the 
power to deal with navigable airspace and 
the Congress has acted under this power 
to authorize the Civil Aeronautics Au- 
thority to establish safe altitude of flight, 
including a safe glide angle for landings 
and take-offs. It is his belief that the 
Congress can be trusted to preserve the 
Pee st of the air, and at the same time, 
satisfy the just claims of aggrieved per- 
sons. He states that the Congress may be 
hampered, if not prevented, in dealing 
adequately with this problem if the Court 
makes a positive interpretation of the 
meaning of the language of the Fifth 
Amendment. The Congress may feel then 
that it is so limited by the Court’s inter- 
pretation that nothing further can be 
done by that lawmaking body. . 

The theory of recovery of damages or 
possible injunctive relief on the ground 
of a technical trespass in low flying is 
firmly established by the courts of Mas- 
sachusetts. However, the last case in that 
court sufficiently modifies the previously 
stated principles so that in my opinion 
that jurisdiction is almost ready to adopt 
the nuisance theory. Most of the other 
jurisdictions have based their decisions and 
awards on the ground that a nuisance 
must be proved. When all is said and 
done, there is very little difference be- 
tween the two, for practical purposes. It 
is not likely that there will be much liti- 
gation concerning isolated cases of tres- 
pass. The serious contentions between 
parties will be where there is a continued 
violation of adjoining property owners’ 
rights. 

The latest and newest theory upon 
which an award can be obtained was cre- 
ated in the Causby case. The Supreme 
Court of the United States in that case 
held that there was an actual appropria- 
tion of a property right; namely, the air 
space above the surface owned by another. 
The Supreme Court returned that case 
to the of Claims for the latter to 
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define and state the extent of the ease. 
ment which the government acquired over 
plaintiff's land. The owner was being 
awarded the value of the property appro. 
priated and, therefore, the Supreme Court 
directed that the right or easement which 
the government acquired upon the Pay- 
ment of the judgment should be specifi- 
cally described. In this connection it js 
interesting to note that the Court of 
Claims and perhaps the attorneys were 
unwilling to describe the easement, and 
a judgment for $1,000 was entered by 
the Court of Claims instead of the previous 
$2,000, probably with the consent of the 
parties. 

Since the air above a piece of land, to 
a limited extent, constitutes a valuable 
property right, it would seem that it would 

possible to obtain easements through 
the air and perhaps same could be ac- 
quired by condemnation proceedings. 
There is no doubt that the right of emi- 
nent domain can be exercised by any gov- 
ernmental subdivision to acquire lands 
necessary to establish public airports. If the 
surface can thus be acquired, it is prob- 
able that certain rights for low flying in 
the air over adjoining land could also thus 
be acquired. 

At the moment it would appear that 
the only way that the conflict between 
the adjoining property owner and _ the 
operator of an airport could be resolved 
is by the latter’s acquiring a large area 
of land, thus preventing trespass and 
nuisance to others. According to the air- 
port approach standards of the Civil 
Aeronautics Authority an airport other 
than one which is so small as to be suit- 
able only for light personal craft, if it is 
to accommodate modern planes with 
safety, must have lengthy approaches or 
air space panels extending at least two 
miles from the end of its runways or land- 
ing strips within which an airplane can 
descend or climb at the rate of 30 feet 
horizontally or one foot vertically. In the 
case of an approach to be used for instru- 
ment landings, the descent is at the rate 
of 40 horizontal feet to one vertical foot. 
All this means there must be no structure, 
tree, or other object within two miles of 
the airport in line with its runways. 

It will be seen from many of the cases 
heretofore discussed that most complaints 
are based upon dust created by the pro- 
pellers of airplanes landing and taking off, 
noise while warming up in the airport, 
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and noise made in flying over the en- 
yirons of an airport, and the low flying 
causing apprehension to the i airport's 
neighbors. In the Causby case it will be 
noted that there were great quantities of 
raw earth which were constantly stirred 
to dust by the constant currents of air 
created by the propellers. That would not 
be lawful use and such could be corrected 
by surfacing the airport. It would appear 
from the cases that it would be absolutely 
necessary to surface such an area unless 
the airport either owned or controlled 
many miles of surrounding territory. The 
same is true of the noise made while in 
the airport. If many miles of air space or 
land are controlled, then there is no need 
for low flying in taking off and landing. 
It is uniformly recognized that flights of 
500 feet in most instances shall not be 
considered a nuisance or violation of the 
property rights of the owner of the sur- 
face. Therefore, it behooves the airport 
owner to provide sufficient yg so that 
his patrons have no excuse for violating 
adjoining property rights. 

This may be easier said than done. For 
instance, Denver is what is known as a 
home rule city, and is legally known as 
the City and County of Denver. The 
county does not extend beyond the city 
limits. Nearly the entire city and county 
is built up. In order to acquire additional 
airport facilities for this community of 
approximately 500,000 persons, the city 
must purchase land in adjoining counties. 
The adjoining counties resent any thought 
that a part of their land might be annexed 
to the City of Denver. When any plan 
for the acquiring of land becomes known, 
a flock of injunction suits materialize. 

It must be even more difficult in pop- 
ulous communities which extend over wide 
areas, such as Los Angeles where there 
could not possibly be space for a modern 
airport within many milés. In order for 
the airplane to serve the public to its 
fullest, the distance from the heart of the 
community must not be too great. The 
long ride from the Chicago airport to the 
Loop seems interminable, and yet those 
distances are more likely to increase 
rather than decrease with the housing 
shortage and the tendency of industry to 
build in the country. If there is an in- 
crease in the distances from airports to 
populous communities, the value of air 
travel will be lessened and the public 
will suffer. F 
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Of course, science could solve this prob- 
lem by the immediate development of the 
airplane so it could take off and land in 
a small space, but in making plans no 
community can count on this achievement. 

It would appear that the most impor- 
tant thing is to see that communities have 
authority to enact zoning acts and ordi- 
nances which will give airport facilities 
not only to the public but to those who 
wish to establish private airports. 

There have been some lawsuits where 
structures have been erected on adjoining 
land for the sole purpose of injuring the 
airport and forcing the airport owner to 
buy adjoining land at the owner’s price. 
On the other hand, there are innocent 
persons who desire to make proper and 
beneficial use of their real estate, which 
use might interfere with the operation of 
an airport. Therefore, it seems to me, at 
the moment, the most urgent thing is to 
have adequate zoning regulations for the 
protection of present and prospective air- 
ports. The Supreme Judicial Court of 
Massachusetts in the Burnham case ex- 
pressed the opinion by way of dictum that 
the Massachusetts Zoning Act contains 
adequate provisions for regulating the ap- 
proach to modern airports. This state- 
ment probably would be disputed. 

In the case of Yara Engineering Corpor- 
ation vs. City of Newark, 42 A. (2) 632, 
the Supreme Court of New York held the 
zoning ordinance unconstitutional because 
of state enabling legislation. In the case 
of Mutual Chemical Co. vs. Mayor and 
City Council of Baltimore, 33 Fed. Supp. 
881, the height limits over which an air- 
plane might travel were so low that the 
court found that there was a taking of the 
landowner’s property as to the portions of 
the property zoned. This is undoubtedly 
true because the airplane could fly within 
5 feet of the surface of another's land. 

If reasonable regulations are made, un- 
doubtedly the courts will say that they 
are proper exercise of the police powers 
of any governmental subdivision. There 
is a great public interest in aviation, and 
airport limitations must be broad enough 
that the public as a whole will not suffer. 
The correct view is submitted that a rea- 
sonable zoning regulation may be sus- 
tained both as a regulation for the public 
health and safety and the general wel- 
fare. Once it is realized that most if not 
all the people have a large stake in avia- 
tion, including those who do not fly as 
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well as those who do, there should be no 
difficulty in arriving at this conclusion. 

The really difficult question, however, 
is how restrictive can an airport zoning 
regulation be in its effect upon the use 
of private property without being unrea- 
sonable and, therefore, invalid. e prob- 
lem in its last analysis appears to be one 
of two conflicting public interests. The 
one is the public interest in accomplishing 
the rtrd result; namely, the value of 
the airport to the community and the 
general public, its re oy. for safe air- 
port regulations, and the effect upon its 
safety and utility of the use of the prop- 
erty in question in a manner prohibited 
by the regulations. The other is the pub- 
lic interest in protecting and preserving 
the landowner’s property rights, requiring 
consideration of the nature of the uses 
to which his property is and shall be 
adaptable. The extent to which those uses 
are limited by the regulation and the in- 
juries nite by the landowner must be 

lanced. In other words, it must be de- 
termined whether the interests of an air- 
port owner which arise out of his attempt 
to prevent some use of a neighbor’s prop- 
erty would result in an airport hazard. 
The same test should be used in deter- 
mining whether the airport or some air- 
port operation constitutes a nuisance to 
the landowner. The practical application 
is bound to be difficult, especially when 
so much speed is required. The United 
States Government has allotted millions 
of dollars to the construction and develop- 
ment of local airports all over the country. 
This work is being undertaken as fast as 
possible. It is estimated that there will be 
an increase from 30,000 aircraft at the 
present to 500,000 aircraft within ten 
years. This means every community and 
its individual property owners will be 
faced almost immediately with a conflict 
of interests that will have to be resolved 
with careful thought and planning to pre- 
vent the property rights of individuals on 
either side of the fence from being effec- 
tively confiscated. 

THE CHAIRMAN: Ladies and gentle- 
men, I want, on behalf of the Association, 
to express my appreciation to Mr. White 
for his excellent paper. 

It is customary, at round-tables of this 
sort, to have discussion of the paper, so 
that we may have some idea of the an- 


alysis which someone else would make of 
the same problem, and perhaps discussions 
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from other people who may be present. | 
think that possibly Mr. Victor Werner 
may eventually want to say something 
about it, because he tells me that planes 
flying into LaGuardia practically take off 
the top of the house. 

In any event, in preparing the program, 
I sought to secure representatives from 
across the country. You will observe, when 
we have finished, that we have a speaker 
from Washington, D. C., a discussion from 
Memphis, Tennessee, a speaker from Den. 
ver, lorado, and last, but certainly not 
least, a speaker from San Francisco, who 
is one of the finest members of the Bar 
of California. He will give us his comments 
on the paper which has just been read 
to us by Mr. Lowell White. 


It is-an extremely great pleasure to in- 
troduce to you, not only an able lawyer, 
but a very close personal friend of mine, 
Mr. Ed Bronson of San Francisco. (Ap- 
plause). 

MR. E. D. BRONSON (San Francisco, 
California): Ladies and gentlemen: I am 
tremendously interested in this subject. 
As a matter of fact, to a lawyer, it seems 
to me, it offers a great deal more into 
which you can set your teeth than the 
field that was discussed here a year ago— 
not in this place but in this organization— 
having to do with the claims of injured 
persons, or those killed in airplane acci- 
dents, and the very interesting discussion 
on the subject res ipsa loquitur. 

I would like to act as discussion leader 
here, more or less as a parliamentarian, 
if I might, and ask for comments from 
those who have questions, or ideas adverse 
to those which have been expressed in this 
paper by Mr. White. Are there any of you 
who want to express an opinion imme- 
diately, or to be heard on any of these 
subjects offered? 


MR. VICTOR DAVIS WERNER (New 
York, N. Y.): This subject to me is perhaps 
as new as it is to you, except that, in my 
daily living I, as many others in Long 
Island, who live within a radius of eleven 
to twenty-five miles of LaGuardia Airport, 
or any of the other numerous airports lo- 
cated in that area, are confronted daily— 
and especially on a Sunday afternoon— 
particularly when sitting out on the lawn 
—with the nuisance of the noise from air- 
planes. 

I noticed in Mr. White’s paper that the 
court decisions all seem to restrict any 
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right of a private landowner to flights be- 
low about 500 feet above the surface. 

Of course, the planes that bother us are 
large transport planes, and they fly con- 
siderably higher than 500 feet. Yet they 
create a nuisance. You cannot carry on 
a conversation; they are so thick; they fly 
so often. As you know, airplane pilots 
are required to put in a certain number 
of hours, during the time they are off 
duty, in practicing landings and taking 
offs. Some of these are seaplanes, and in 
landing and taking off, it seems they are 
going to take the chimney off the house. 
I know many other householders in the 
same position as myself. 

There is a question, of course, as to 
whether a nuisance is created by the noise 
and by the practice take-offs—we cannot 
complain of take-offs in the normal course 
because we are too far from the field— 
but I think, from a legal standpoint, that 
perhaps we are without redress. Although 
there is considerable anxiety and discom- 
fort, and an impairment of the use of our 
own property from the noise, and from the 
inherent fear that one of these planes 
may sometime drop on our house, I doubt 
the possibility of redress. 

I think that, all in all, the courts are 
looking at this wisely, and especially when 
it comes to the landowner who adjoins an 
airport. As you know, in the large cities 
there are thousands of homes immediately 
adjacent to elevated railroads; railroads 
where you have noise and trains inter- 
mittently fifteen minutes to a half hour 
a day. Those people get used to the noise. 
Of course, these matters may be kindred 
to injunctions for smoke nuisances, and 
things of that kind. But from the stand- 
point of the noise, except perhaps to those 
people with thin and frayed nerves whose 
health may be impaired, railroad “neigh- 
bors” have gotten used to those things, 
and we hear little about legal redress, or 
attempts to seek or obtain such redress. 

I think in the field of aviation, which 
is so important, and which will become 
more important, that perhaps we, as law- 
yers, and the courts which decide these 
cases, must look forward to a common- 
sense view, and a common-sense rule of 
law, protecting those properties in the 
immediate vicinity of airports, so that the 
real physical and the close contact nuis- 
ances may be eliminated. 

But until science develops a plane that 
makes no noise even though it is flying 
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at 1,000 or 1,500 feet, I do not think we 
are ever going to overcome that discomfort 
or annoyance, nor do I think there are 
any o poy grounds for redress. I think 
we will have to rely on science to, some 
day, solve these problems. 


In New York, just within the last two 
or three weeks, there have been many 
complaints filed; and I notice the commis- 
sioners carried an article in the papers 
that we must be patient with science until 
they have developed a plane that is noise- 
less, or perfected, otherwise the plane 
which will minimize the annoyances and 
possible danger to the adjacent property 
owners—and “adjacent” may mean eleven 
to twenty-five miles. I think the courts 
are looking at this with a degree of com- 
mon sense; and I think that we, as law- 
yers, will have to look at it in the same 
good sense. (Applause). 


MR. BRONSON: I was very much in- 
terested in that comment, ladies and gen- 
tlemen, and I could not help thinking of 
the analogy of railroads. We, of course, 
have had those for hundreds of years or 
more. People have acquired, lived, and 
worked their land adjacent to railroads. 
The only analogy, as I get it, to the sub- 
ject under discussion is the matter of noise. 
In that respect I could not help thinking, 
as Mr. Lowell White gave his paper, of 
this situation: There was talk in one of 
the cases of the racket and vibration of 
warming up planes. If the regulation per- 
mits the passage of planes at elevations 
of 500 feet or more over property, with 
that noise that is attendant upon such 
flight; that is 500 feet in a vertical direc- 
tion, then it seems to me, to apply the 
same reasoning, a 500-foot horizontal di- 
rection should be subject to the same im- 
munity as regards the person producing 
the noise. 

Another matter is mentioned in some 
of the cases quoted by Mr. White: it is 
the imminence of danger. And Mr. Wer- 
ner, I noticed, intimated the same thing 
when he said that, while sitting quietly 
on the lawn, he is worried that one of 
those fellows is going to drop out of the 
sky some day, and either hit him or his 
house, destroying his wonderful life or 
his wonderful abode, in one case or the 
other. Apparently the courts have given 
little consideration to those two nuisances, 
as we speak of them in a lay sense, rather 
than in a legal sense: the nuisance of 
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noise and the nuisance of the imminence 
of danger. 

However, there is a practical thing that 
I notice you alluded to in one of your 
cases. I say again, by way of apology, I 
am listening to these things for the first 
time. I am only securing random thoughts, 
and that is this matter of dust which, like 
smoke, can be a very real consideration 
of nuisance and damage to an abutting 
property owner. 

We are all familiar with these large mu- 
nicipal fields, or the fields that the Gov- 
ernment, or the armed forces, have con- 
structed. They are paved, and that mat- 
ter of dust is not such a consideration. 
But, when I started taking lessons in fly- 
ing, I went down to one of these little 
fields that was just scraped out of the 
ground and rolled, and not even oiled. 
When you started up, you did create quite 
a lot of ruckus and dust—what, with your 
propeller wash, and then the speed that 
you have to acquire to get off the ground! 
From whichever way the prevailing winds 
come, the man on the other side is going 
to have that “wrong” to contend with, 
particularly if he is fairly close to the 
field, by reason of being on the “wrong” 
side of the runway. I can see where that 
could be a condition against which he 
should have some legal protection. 

We have someone else here who held 
up his hand in the back there. 

MR. WILLIAM H. PEACE (Phila- 
delphia, Pennsylvania): On the point of 
zoning, it seems to me that our present 
difficulties with zoning is locking the 
stable after the horse has gone. Take Mr. 
White’s own City of Denver. Zoning 
couldn’t help it in your city, could it, 
Mr. White? 

MR. WHITE: No. It has to have law- 
ful city planning, or lawful country plan- 
ning, in order to accomplish it. 

MR. PEACE: And then, of course, if 
you are out where I live, you are so far 
from the city it is almost not worth while 
to have your airport out there! I suppose 
you may get transportation so fast from 
the ‘ield to the city that it will be prac- 
tical, but it seems to me that zoning can- 
not really be a great help, because all the 
cities are built up so that you cannot take 
care of the combined problems of airports 
and “into city” transportation. 

MR. WHITE: Except by state zoning 
—zoning the whole state. 

MR. PEACE: How would that help? 
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MR. WHITE: I mean, for instance 
in Maryland and New Jersey there has 
been an attempt at state zoning, where 
the whole state would be zoned rather 
than a particular county or municipality, 
So that municipalities could acquire air. 
port facilities outside of its own limits; 
and that is going to be necessary in some 
of the communities especially where the 
city already occupies all its possible land, 

MR. BRONSON: Let me ask Mr. White 
this: Under the question of appropriating 
property for commercial flying—that js 
the same way that a railroad acquires 
terminal facilities, some commercial air. 
lines acquire land. Any city, or any pri- 
vate corporation could appropriate land; 
and, in the case of the city, outside of the 
land for that purpose, could they not 
have an appropriation of the property for 
public use? Isn’t that true? 

MR. WHITE: | think they can buy 
the land. I think at least under our law 
there is some doubt as to whether the 
City of Denver could go out into another 
county and condemn land, acquire it by 
eminent domain. They can buy land, 
That is what they have attempted to do, 
just like any private owner would do. 

MR. BRONSON: Certainly, the City 
of Denver would have the same right as 
a railroad, to take a right of way, to go 
out of their own confines, and force own- 
ers to sell land for that particular use. 

MR. WHITE: That is the question in 
our courts right now. It has not been 
decided. 

MR. BRONSON: Mr. Betts suggests 
that perhaps Mr. Plaine, the next speaker, 
will have something to say on that subject. 

Not to take too much time, I only sug- 
gest one more thought, and if you are pre- 
pared, Mr. White, to answer it from your 
studies, I would certainly like to hear 
what you have to say. 

That would be the instance where a 
city, let us say, for a public airport, went 
out into vacant country, laid out their 
airport and thereafter, as the city grew, 
subdivisions were laid out around there, 
and there were residences built up solidly 
all around it, and then complaints of this 
kind were made. I notice that one of the 
decisions that you quoted spoke of an in- 
fringement of the “then use.” Did I get 
that correctly? 

MR. WHITE: That is right. 

MR. BRONSON: What would you say 
about that, where the user of the land 
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acquired it after the airport was already 
established, in connection with these 
rights? ‘ 

MR. WHITE: The owners of the ad- 
joining land? 

MR. BRONSON: Yes. 

MR. WHITE: It is the same thing. 
If it had been zoned—and this is a prop- 
erly zoned airport—and I come in and 
build a house across the road, I think I 
accept the risk! There is nothing I can 
do about it! 

If it has not been zoned by the state or 
country—or whatever Governmental sub- 
division runs it—then I think the same 
rules would apply. It depends on what 
jurisdiction you are under, and if there 
is a constant nuisance, I think there might 
be damages awarded or injunctive relief 
granted, even if it were afterwards. 

I would think, though, that any man 
who, with his eyes open, built a home 
adjoining a well-established airport, would 
have very little cause of action. That might 
be a question of fact to be determined 
in that particular lawsuit. 

MR. WILLIAM H. BENNETHUM 
(Wilmington, Delaware): May I answer 
your question, sir? At least in one unre- 
ported case, found in Delaware, where 
our Court of Chancery indicated in a 
case of a private property owner against 
a private plane club, as it was called 
there, by indirection the court indicated 
that if a new owner came in after the es. 
tablishment of a private airport, not a 
public airport but a private airport, that 
he would have no more right in a nuis- 
ance suit or in an injunction suit than a 
private owner would in the case that you 
cited, where the city has grown, and grown 
around a factory, for instance, or smoke 
nuisance. And although the decision was 
not based on that, I say by indirection 
our chancellor very definitely held that 
a private property owner would have no 
right, provided he came there after the 
establishment of a private airport. 

MR. WERNER: On that question of 
zoning, I think that statement is correct, 
because we re-zoned the territory where 
I live. There is a substantive right in- 
volved in the re-zoning, and any new 
zoning plan cannot affect an existing use. 
So that, if an airport is in existence, and 
there is a re-zoning of the community, the 
re-zoning could not affect the rights al- 
ready acquired. Likewise, a new use or 
a new owner on an adjoining property 
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would have no right to complain. It would 
be subject to the existing use. 

MR. BETTS: Thank you, Mr. Bronson. 
I think you will agree with me that Mr. 
Bronson has put himself somewhat in the 
position of the man who gets up to make 
a speech and says, “Unaccustomed as I 
am to speaking ... ” (Speaker reaches 
into pocket for “script.”) (Laughter). 


I believe the discussion indicates a very 
broad subject matter which we have bare- 
ly scratched here today. The problem of 
trespass, as discussed with respect to air- 
ports, is an important one, and it is a 
problem that is necessarily related to every 
field of transportation. It is a problem 
that eventually, of course, brings up the 
question of what is going to happen to 
those people who move in—necessarily at- 
tracted by the industry of aviation—who 
move into the territory, and then find 
themselves discomforted and discomforted 
by the very things that attracted them to 
the territory. 


I believe, and undoubtedly Mr. Orr can 
tell you better than I, that there was a 
case that originated in the Lockheed Air- 
port in Los Angeles involving that very 
proposition. When Lockheed was put out 
there in the valley, the territory was un- 
occupied. With the oncoming of the war, 
with the great expansion of industry that 
was going on there, people moved out 
there; they built typical southern Califor- 
nia “subdivisions” all over the countryside, 
and then they came along and com- 
plained of the inconvenience caused by the 
very industry that caused them to be 
there! 

I think a very interesting situation might 
be suggested at this time for further 
thought: that is the question of trespass 
as it relates to falling planes. I do not 
know that that subject has a lot of possi- 
bilities. I am impressed by the accident 
that Howard Hughes had with his experi- 
mental plane. I think that it is not “telling 
stories out of school” now, since the claims 
are being settled, to indicate some of the 
facts of that briefly to you. 


Howard Hughes was testing this plane. 
He had permission from the government 
to test it and fly it between his airfield— 
which is way down towards Venice—and 
the Mines Field, which was about ten 
miles away. He had these new double ac- 
tion propellers, that were put out at that 
time for special use, and the Government 
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and propeller manufacturers were about 
the only ones who had used them. 

They were furnished to Hughes by the 
Government, without much education as 
to what they would do. Apparently, he 
got up in ane _ and the hydraulic fluid 
which o ose propellers seeped out 
of one abs Mr. Hugh = that a was 
a considerable distance from his own air- 
port, and was about 7,500 feet altitude. 
He then proceeded to travel, as I under- 
stand it, at about 6 or 7 miles a minute, 
doing everything but “stand on his head” 
to find out why that airplane was not 
working correctly. And he kept up that 
effort until he got down so low that the 
only place he could see to land was the 
Los Angeles Country Club. 

He attempted such landing, but without 
success! He knocked down a building that 
took $65,000 to rebuild. He was a very 
fortunate man. There happened to be a 
very courageous Marine sergeant who was 
standi nearby and who saved Mr. 
Hughes’ life by pulling him out from the 
fire. 

The total amount of damages to land- 
owners’ properties in that crash—and I 
don’t know exactly what they settled for 
because some of it came out from Mr. 
Hughes’ pocket, over and above the in- 
surance—amounted to somewhere in the 
neighborhood of two hundred thousand. 

So you see there are problems there that 
have yet to be decided, as we build up 
this law of aviation. And as we go on 
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into this proposition it is apparent that 
we are going to have constantly before us 
the question of legislation. The problem 
is, what, if any, state legislation should be 
wey in the control ‘of aviation interests? 

hat should be done for the protection 
of aviation itself? As we help this indus 
along, we help our attorneys, to whom 
more and more aviation-insurance prob- 
lems are going to come. 

I think it is very fortunate to have the 
advice of experts, Mr. Percy McDonald 
and Mr. George Orr, when it came time 
for me to try to secure someone to talk 
on this subject. I practically ran my man 
to earth, and found him in session up 
at the United Nations, or some portion 
of it, at Lake Success. 

That is perhaps prophetic—Lake Suc. 
cess—at least I will use it as such—I have 
read this article! I think we are destined 
now to have one of the finest dissertations 
upon the question of state legislation that 
it has ever been my pleasure to read. 
We may not agree with it all. It is im- 
probable that lawyers agree entirely upon 
any subject such as this one. I want to 
say to you that it is going to be a privilege, 
now, to listen to Mr. Herzel H. E. Plaine, 
of the Office of Assistant Solicitor General, 
on the subject of “State Aviation Legisla- 
tion.” 

Mr. Plaine. (Applause). 

Mr. Plaine thereupon read to the Forum 
the paper entitled “State Aviation Legis- 
lation,” which is as follows: 


“The Pattern Of State Aviation Legislation” 


By Herzer H. E. PrLatne* 
Washington, D. C. 


The Setting. The development of the 
law of American aviation has been, in a 
sense, a process of harnessing our basic 
concepts of common and statutory law, to 
a comparatively new medium of transpor- 
tation. In that process our dual system 
of government has been at work. From 
the federal side has come the principal 
regulation of safety and the economic as- 
pects of aviation. From the states has come 
the basic law of contracts, torts and crimes. 
Taxation, apart from federal income and 
social security taxes, has been principally 
a state matter. Except for the string of 


*An address delivered at the twentieth annual 
convention of the International Association of 
Insurance Counsel, at Monmouth Hotel, Spring 
Lake Beach, New Jersey, September 5, 1947. Mr. 
Plaine is a member of the staff of the Assistant 
Solicitor General, United States Department of 
Justice. He has been a consultant of the Civil 
Aviation islative Council and National Aero- 
nautic Association, principal draftsman of several 
model aviation acts, such as “State Aviation Com- 
mission or ent Act,” “Municipal Airports 
Act,” and author of “Air Code Changes” (1945, 
National Aeronautics) and “Local Government” 
(1942-1944, Annual Survey of American Law). 
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federal grants-in-aid, the development of 
airports and their approaches is mainly 
under the control of local law and regu- 
lation, and noticeably encoura by it. 
Even in the preponderantly federal regu- 
lation of air safety and economics there 
has been left to the states areas for their 

lation, where they may parallel or fill 
the gaps of federal regulation. 

Of course we cannot underestimate the 
molding influence that the exertion of 
federal supremacy has had and continues 
to have, on aviation as on other great mat- 
ters in our national life. But, recognizing 
the obvious advantages of a single body 
of law applicable uniformly, or excluding 
certain actions uniformly, in all states, our 
dual system of government has also taken 
into account the value of promoting and 
encouraging local initiative, experimenta- 
tion and responsibility in the governmen- 
tal activities concerning aviation, as in 
other fields. 

National Origins. With your permission, 
] should like to paint a composite picture 
of state aviation legislation with a broad 
brush, dealing mainly with trends. Your 
own experience and practice in this field 
will supply the matching details. 

In most states, the aggregate of aviation 
laws, even though re-enacted into an avia- 
tion code, has well discernible roots, grow- 
ing out of nationally planned origins. In 
the 1920s and 1930s, prior to the enact- 
ment of the Civil Aeronautics Act of 1938,’ 
there was the strong influence of the uni- 
form acts Pe by the National Con- 
ference of Commissioners on Uniform 
State Laws. After 1938 the predominant 
influence was the model or suggested legis- 
lation sponsored by the National Associa- 
tion of State Aviation Officials, the Na- 
tional Aeronautic Association, and the 
several other aviation groups represented 
in the Civil Aviation Legislative Council; 
the federal Civil Aeronautics Administra- 
tion; and non-aviation organizations, such 
as the Council of State Governments and 
the National Institute of Municipal Law 
Officers. 

The Uniform Acts. Perhaps the most in- 
fluential of the uniform acts was the Uni- 
form Aeronautics Act of 1922,’ which as- 
serted for the state, contract, tort and 
criminal jurisdiction over pilots, passen- 
gers and aircraft while in flight over the 
state, and in general assimilated their ac- 
tions and the legal consequences thereof 
to the contract, tort and criminal law of 
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the state. However, certain interesting in- 
novations were included, such as the pro- 
vision —— = the owner of every 
aircraft absolute liability for injuries to 
a or property on the land or water 
neath, caused by the flight of the air- 
craft or the dropping or falling of any 
object therefrom." The absolute liability 
was imposed whether the owner of the air- 
craft was negligent or not, except in the 
case of contributory negligence on the part 
of the persons injured or the owner of the 
property damaged. If the aircraft was 
leased at the time, the lessee would be 
jointly and severally subject to the same 
absolute liability with the owner. However, 
the operator of the aircraft, who was not 
the owner or lessee, would be liable only 
for the consequences of his own negli- 
gence.* Although changed by some states, 
these are still applicable rules of liability 
in the pet Bee ss number of states which 
adopted the uniform act provision. 


The Uniform Licensing Act of 1930° 
dealt with the licensing of aircraft and air- 
men, and authorized issuance of state air 
traffic rules. It is noteworthy that the act 
recognized the policy, principles and prac- 
tices established by the federal Air Com- 
merce Act of 1926. Furthermore it pro- 
vided for the acceptance of a federal air- 
man’s license if offered in lieu of a state 
license, and directed that issuance of state 
licenses for aircraft and airmen should co- 
incide as far as practicable with the federal 
laws. In addition the act exempted from 
its terms, civil aircraft or airmen engaged 
exclusively in commercial flying constitu- 
ting an act of interstate or foreign com- 
merce. 

The Uniform Aeronautical Regulatory 
Act of 1935' shifted the emphasis of the 
earlier Uniform Air Licensing Act, by 
making the ion of federal aircraft 
and pilots’ licenses the requisite for law- 
ful operation; and it added to the powers 
of the state supervisory body, authority to 
license airports, landing fields, air schools, 
flying clubs, air beacons, etc. 

The Uniform Airports Act of 1935° pro- 
vided for the acquisition, construction and 
regulation of airports by municipalities, 
counties and other political subdivisions 
of the state. It declared the acquisition 
and ownership of land for such purposes 
to be public, governmental and municipal 
purposes, and expressly conferred powers 
of condemnation and taxation in that con- 
nection. 
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While not wig: oe in toto by many 
states, except in the case of the Uniform 
Aeronautics Act of 1922 which was ac- 
cepted by about half of the states, many 
of the provisions of the uniform acts, or 
comparable provisions, found their way 
into the statute books of the states. How- 
ever, by 1943 the usefulness of the 
uniform acts as models had waned to the 
point where the National Conference of 
Commissioners on Uniform State Laws 
withdrew all four from the active list of 
uniform acts recommended for adoption 
by the states. 


The Effect of the 1938 Federal Act. The 
Civil Aeronautics Act of 1938 wrought a 
material shifting in the areas of federal 
and state authority. The Act established 
the dominance of federal power in the 
matter of air safety, particularly in the 
matter of air traffic rules, airworthiness 
of aircraft, competence of airmen, and the 
certification of both aircraft and airmen.’ 
The Act asserted federal control over the 
economic regulation of transportation by 
common carriers by aircraft, granting to 
the federal aeronautical agencies the im- 
portant functions of certification of routes 
and of rate making.” 

As so often happens in the accémplish- 
ment of momentous changes, there were 
left shaded areas of doubt, where exclu- 
sivity of respective jurisdictions was not 
clear and where dual or joint governmen- 
tal activity remained a possibility. 

In the air safety field, court decisions 
have supported the construction of the 
Act which in effect requires federal certifi- 
cation of all aircraft and airmen.” In the 
economic regulatory field, instances of 
purely intrastate air transportation by 
scheduled carriers had been and continued 
to be so negligible as to leave very little 
of substance upon which state regulation 
might operate without duplicating federal 
action. As subjects for fairly full state 
action, the airport, contract, tort, criminal 
and tax jurisdictions were generally left 
undisturbed. 

Airport Zoning. The growth of air trans- 
portation, especially as it affected urban 
areas, brought an awareness of the neces- 
sity for developing and protecting the ap- 
proaches to airports, by the prevention 
of obstructions to safe landings and take- 
offs. In 1939 the Civil Aeronautics Admin- 
istration, acting jointly with the National 
Institute of Municipal Law Officers, 
drafted and recommended for general 
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adoption by the states a Model Airport 
Zoning Act. This has been revised several 
times to meet certain changed conditions. 
The most recent draft was prepared jn 
November 1944, and has since been ep. 
dorsed by a dozen aviation and non-avia. 
tion groups and agencies.” The act em. 
powers municipalities and other political 
subdivisions of the state to promulgate, 
administer and enforce under the state 
police power, airport zoning regulations 
limiting the height of structures and ob. 
jects of natural growth and otherwise regu. 
lating the use of property in the vicinity 
of public airports, and to acquire by pur- 
chase, grant or condemnation, air rights 
and other interests in land, for the pur- 
pose of preventing obstruction of the air. 
ports’ approaches. As of the beginning 
of this year, the latest model draft had 
been substantially adopted in sixteen states 
and the territory of Hawaii,” and nine 
states and the territory of Alaska had 
adopted acts substantially similar to one 
of the earlier versions of the model act." 
In addition, twelve states had some form 
of airport zoning legislation,” which the 
Civil Aeronautics Administrator regarded 
as inadequate in some respects as com- 
pared with the model law. Reports so far 
this year indicate that at least five more 
states have adopted the latest model draft.” 


Airport Condemnation Amendment. 
The war brought many aviation problems, 
some of which were susceptible of solution 
by the use of state power supplementing 
the main war effort. For example, in the 
building of more and better airports, the 
program was speeded by state agencies 
and their political subdivisions acquiring 
necessary land through the power of emi- 
nent domain, with a wartime authoriza- 
tion in state law to take possession at 
an early stage of the condemnation pro- 
ceedings, prior to judicial determination 
of the amount of the award, or review 
thereof, thereby eliminating, in a great 
many states, time-consuming delay. Suc- 
cess in obtaining and operating under such 
amendments to the state condemnation 
laws during the war, prompted continua- 
tion of the proposal as a general airport 
condemnation amendment, suggested ei- 
ther as part of the state eminent domain 
laws, or as part of the state airport en- 
abling laws.” The proposal was particu- 
larly opportune in view of the extensive 
postwar program of federally-aided airport 
construction which was authorized by 
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Congress in May 1946." Fairly widespread 
approval has been obtained, although at 
the beginning of this year there were still 
sixteen states which did not allow the 
taking of possession for airport purposes 
until after the confirmation of the con- 
demnation award by a court.” Some of the 
statutes adopted have made provision for 

yment of an estimated award into court, 
others have regarded the responsibility of 
the state or the municipality as a suffi- 
cient guarantee of payment and satisfac- 
tion of state constitutional requirements. 

State Aeronautics Commission or De- 
parment Act. The war also brought a realli- 
zation of the potentialities of postwar civil 
aviation, and it was believed in many 
quarters that the states and their political 
subdivisions might and could have an im- 
portant role therein. As a result a con- 
certed drive was made by state, federal 
and non-governmental groups combined, 
to see established in every state an inde- 
pendent aeronautics agency, either a com- 
mission, or a department with a single 
administrator, preferably divorced from 
other influences and responsibilities, and 
concerned only with the best interests of 
aviation. The vehicle was an initial draft 
of a State Aeronautics Department Act in 
1944 and a revision in 1946, known as 
the State Aeronautics Commission or De- 
partment Act.” Adoptions were wide- 
spread. so that there are few if any states 
today without a state body or official 
charged with duties and powers of promo- 
tion and supervision of aeronautics in the 
state. 

Reckless Flying. The State Aeronautics 
Commission or Department Act (of 1946) 
contained certain provisions which were 
the embodiment of carefully worked out 
policies with regard to organization, pro- 
motional and developmental powers, regu- 
latory powers, and procedures. These were 
agreed upon by the Civil Aeronautics Ad- 
ministration in consultation with other 
federal agencies on one side, and the Na- 
tional Association of State Aviation Offi- 
cials consulting with other state agencies 
on the other, and were thereafter endorsed 
by non-governmental groups. For example, 
in aviation law enforcement, notice was 
taken that air traffic, particularly in non- 
scheduled and private flying, was on the 
increase, and since increased reckless or 
careless operation of aircraft was likely, it 
was deemed desirable and salutary to pro- 
vide for local punishment, swiftly meted 
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out. It was recognized that the Civil Aero- 
nautics Board should continue to be the 
sole agency to establish regulations per- 
taining to general traffic rules, airworthi- 
ness of aircraft, competency of airmen 
and operating standards; that the Civil 
Aeronautics Administration should con- 
tinue to be the sole agency to enforce such 
regulations, but that the states should 
cooperate in such enforcement by ad- 
ministering punishment under their own 
laws for reckless operation of aircraft 
occurring in their jurisdiction. On_ its 
part, the Civil Aeronautics Administra- 
tion stipulated that if adequate state ac- 
tion were taken against pilots in such 
cases, it would not take further action, 
except to proceed in appropriate cases for 
the revocation or suspension of the offend- 
ing pilot’s federal certificate, on the 
ground of his incompetency.” Accordingly, 
a provision was drafted in the State Aero- 
nautics Commission or Department Act 
which would make it a violation of state 
law to operate an aircraft while under the 
influence of intoxicating liquor, narcotics 
or other habit-forming drug, or to operate 
an aircraft in a careless or reckless man- 
ner so as to endanger the life e pees 
of another. It was further provided, that 
in any proceeding charging careless or reck- 
less operation of aircraft, the court in de- 
termining whether the operation was care- 
less or reckless “shall consider the stand- 
ards for safe operation of aircraft pre- 
scribed by federal statutes or regula- 
tions governing aeronautics.” In such 
manner, it was sought to supplement fed- 
eral enforcement of the obvious infractions 
of air safety law without drawing in ques- 
tions of law and policy regarding direct 
enforcement of federal regulations by the 
states, or incorporating federal law by ref- 
erence into state law. It might be said 
that in directing the court to consider the 
standards for safe operation as prescribed 
by federal statutes or regulations, the state 
legislature has set up a prima facie, never- 
theless not absolute, test of what consti- 
tutes reckless flying. Punishment provided 
under the suggested provision of law is by 
fine or imprisonment or by a prohibition 
against operation of an aircraft within the 
state for a period of time prescribed by 
the court, not to exceed one year.” With a 
system of exchange of violations informa- 
tion between the state and federal agen- 
cies, also provided for in the act,” it was 
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believed that a useful coupling of state 
and federal law enforcement, without de- 
stroying the basic federal responsibility 
over air safety regulations, had been pro- 
vided for. 

Registration of Airmen and Aircraft. 
As a means of further tightening the re- 
lationship between federal requirements 
and local enforcement, it was made unlaw- 
ful by the act, for any person to operate 
a civil aircraft in the state without appro- 
priate effective federal airmen or aircraft 
certificates.” To enable the state to more 
effectively police private flying, provision 
was made in the Act authorizing the state 
aeronautics commission or department to 
require that resident private flyers register 
with the commission or department, and 
that resident owners of aircraft, not en- 
gaged in commercial flying in interstate 
commerce, register their aircraft with the 
commission or department. The require- 
ments for state registration are limited to 
the possession of appropriate federal cer- 
tificates and the payment of any required 
state fee. Pilot registration fees are to be 
nominal not excee ing $1.00, while fees for 
aircraft registration, if imposed, would be 
in lieu of all personal property taxes 


which might otherwise be levied upon the 


aircraft.” As a further aid to enforcement 
of the reckless operation provision it is 
permitted that convictions of reckless op- 
eration be noted upon the violator’s state 
certificate of pilot registration. Neither 
pilot nor aircraft registrations are made 
revocable for any reason, and of course 
the act makes clear that neither the state 
court nor any other state agency may af- 
fect the federal airman or aircraft certifi- 
cates.” 

Airport Licensing and Development. 
Under the act, the commission or depart- 
ment is vested with authority to provide 
for the approval of airport sites and the 
licensing of airports.” In general, it can 
be said that the standards prescribed for 
such approval or licensing are safety stan- 
dards, not economic standards. In this 
regard it might be pointed out that in 
every case throughout the act, where dis- 
cretionary or rule making powers are vest- 
ed in the aeronautics commission or de- 
partment, the standards prescribed for its 
action have been couched in terms of 
public safety. 

In the developmental field, the aeronau- 
tics commission or department is given 
general supervisory powers, and is directly 
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charged with assisting the municipalities 
of the state in the development of air. 
ports.” It is further authorized, out of 
appropriations made available, to estab. 
lish and operate state-owned airports.” 

Provision is made for the rendering of 
state financial and technical assistance to 
municipalities for the development of their 
airports, as is provision for the receiving 
of federal financial aid in the case of both 
municipally and state-owned airports." 

In this connection it may be noted that 
a number of states found themselves bar. 
red from rendering state financial assis. 
tance to municipalities by virtue of pro- 
hibitions contained in their state consti- 
tutions. For example, the Wisconsin Con- 
stitution, Article VIII, § 10, provided that 
the state shall never contract any debt 
for works of internal improvement or be 
a party in carrying on such works. In 
1945 the people of Wisconsin amended 
that provision by exempting therelro: 
state appropriations and the raising of 
money by taxation for the development, 
construction and improvement of airports 
or other aeronautical projects.” Several 
other states with comparable constitution- 
al barriers have similarly amended, or in- 
itiated steps to so amend their constitu- 
tions. 

One further interesting provision of the 
State Aeronautics Commission or Depart- 
ment Act, indicative of the attempt to 
dovetail state and national action, is the 
requirement written into the rule-making 
provision, that no rule, regulation, order 
or standard prescribed by the commission 
or department shall be inconsistent with 
or contrary to any act of Congress or any 
regulation promulgated or standards es- 
tablished pursuant thereto.” 


Municipal Airports Act. With the enact- 
ment by Congress in 1946 of the Federal 
Airport Act,” the role of the states and 
their political subdivisions in the develop- 
ment of new airports and the improvement 
of existing airports was given Tine. To 
insure the carrying out of the national 
airport plan, which was the basis for the 
legislation and the continuing chart in 
promoting the system of public airports, 
it became necessary to be sure that the 
various municipalities and other public 
agencies, who were to be financially as- 
sisted and who would be basically respon- 
sible for the project developments, were 
rg og with legal authority to obtain 
the full benefit of the financial assistance 
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made available by the Federal Airport Act, 
as well as assistance from their respective 
state governments and other sources. It 
was important that there be authority to 
locate airports outside of the city or county 
limits, and in some cases outside the state, 
or upon public waters and reclaimed 
lands. It was also important that the 

wer of eminent domain be conferred. 
To be completely useful, it was necessary 
to be sure that there existed power to raise 
money by taxation or by bond issues for 
airport purposes; also power to police the 
airports, and power to enter into joint 
operations with neighboring municipalities 
or political subdivisions. It was felt to be 
helpful if municipal airport property were 
dearly exempt from state taxation. Many 
of the foregoing powers and attributes al- 
ready existed in municipalities and coun- 
ties at the time of the adoption of the 
Federal Airport Act. Nevertheless it was 
not clear that such was universally true in 
all states. Accordingly, the “Municipal 
Airports Act” was drafted with an eye to 
those many needful and useful details in 
providing for municipal and county au- 
thority in the airport field.” It was the 
aim of the legislation to provide a guide 
in amending or supplementing existing 
state legislation or to provide an act which 
might be adopted in its entirety, repealing 
statutes in conflict with it. 

As drafted, the Municipal Airports Act 
contained sufficient language to accom- 
plish the purpose of the Airport Condem- 
nation Amendment, referred to earlier, 
in the matter of obtaining early posses- 
sion in connection with eminent domain 
proceedings.” The act also embodied the 
essential elements for authorizing the po- 
litical subdivisions of the state to estab- 
lish and operate airports in an adjoining 
state whose laws permit,” such as was sug- 
gested by a “Reciprocal Airport Act’™ pre- 
pared by officials of several midwestern 
states, and such as is authorized by Wis- 
consin and Indiana laws.” However, the 
condition of reciprocity contained in the 
Reciprocal Airport Act and the compar- 
able Wisconsin and Indiana statutes was 
omitted. 


Channeling of Federal Funds. One of 
the controversies in the enactment of the 
Federal Airport Act of 1946, which de- 
layed agreement on the law for over a 
half-year, was the struggle to require in the 
federal act that federal financial assistance 
should be channeled to the political sub- 
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divisions of the states through a state 
agency and not by direct dealings between 
the federal government and the cities. 
This attempt to eliminate direct federal- 
city relationships by specific prohibition 
in the federal law failed of passage. How- 
ever, the act, in Section 9b, took cogni- 
zance of the struggle by —- that: 
“Nothing in this act shall authorize the 
submission of a project application by any 
municipality or other public agency which 
is subject to the law of any state if the 
submission of such project application by 
such municipality or other public agency 
is prohobited by the law of such state.” 

t the time of the adoption of the Fed- 
eral Airport Act in May 1946 there were 
not more than one or two states of which 
it could be said that their laws clearly 
prohibited the direct dealings noted in 
Section 9b. However, representatives of the 
state governments, notably the Council of 
State Governments and the National As- 
sociation of State Aviation Officials, who 
had been the principal proponents of 
channeling federal assistance, accepted 
Section 9b as a challenge and drafted a 
“State vey ene of Federal Airport 
Funds Act” for submission to the 44 state 
legislatures which met in regular session 
this year. While many of these state legis- 
latures have recently adjourned, accurate 
reports on all of their actions are not as 
yet available. However, it is certain that 
at least fourteen states have accepted the 
invitation contained in Section 9b of the 
Federal Airport Act, and have specifically 
—— that federal funds for airport de- 
velopment be channeled through the state 
governments.* 


Economic Regulation. I should like to 
turn for a moment to an aspect of the 
legislative field which I have but lightly 
touched upon in describing briefly the 
effect of the Civil Aeronautics Act of 1938, 
namely, the field of economic regulation. 
The significant existing legislation pro- 
viding for economic regulation of air 
transportation is federal, contained in the 
Civil Aeronautics Act of 1938, although 
there are some state laws which have been 
little used.“ However, on the ground that 
Congress in enacting that act preserved 
the right of the states to provide economic 
regulation of intra-state air commerce, and 
that there is coming a great development 
in intrastate air transportation, a drive was 
begun in 1944 by the National Association 
of Railroad and Utility Commissioners to 
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secure an adoption of their draft of a 
“Uniform State Air Commerce Bill.’* This 
bill would subject common carriers by 
aircraft to state economic regulation, to 
be administered by the state agencies now 
charged with the duties of administering 
the regulation of public utilities. As 
drafted, the bill would affect intrastate 
segments of interstate routes, as well as 
purely intrastate air transportation. In 
three states which recently adopted the 
Uniform State Air Commerce Bill, in 1945, 
Alabama, Arkansas and Vermont,” the leg- 
islatures specifically cut down the possible 
coverage by exempting from regulation 
the intrastate business of interstate air car- 
riers holding Civil Aeronautics Board cer- 
tificates. I have been informed that while 
there have been introductions of the bill 
in approximately six states this year, so 
far there have been no enactments. 

With respect to state participation in the 
control of economic regulation there has 
recently been another and different ap- 
proach from that of the Uniform State 
Air Commerce Bill. This is suggested in 
a resolution which was adopted by the 
Eighth General Assembly of the States, 
January 18, 1947, at Chicago, wherein it 
was resolved “That the. several states be 
given major consideration in the federal 
determination of air route services and 
patterns in continental United States, by 
the establishment of a procedural system 
which will provide participation by the 
states affected in the formulation and de- 
termination of air routes.” 


Taxation. In the field of state taxation, 
the aviation businesses, the airlines, other 
commercial operators and private flyers, 
find a variety of taxes which are applic- 
able to them specifically, as in the case 
of aircraft registration fees, pilot license 
fees, and aviation gasoline taxes, and the 
usual general taxes applicable to all busi- 
nesses and persons, such as real property, 
personal property, net income, capital 
stock, gross earning and payroll taxes. 

With respect to personal property taxes 
on aircraft there has been a tendency in 
some places to substitute a graduated reg- 
istration tax, payable to the state in lieu 
of state, county or city personal property 
taxes, and scaled according to the weight 
of the aircraft.“ In the matter of elimi- 
nating multiple taxation of airlines, the 
National Association of Tax Administra- 
tors has suggested that the states adopt 
legislation embodying a formula for the 
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allocation of all interstate airlines tax 
bases.” The formula is made up of three 
equally weighted factors, namely, sched. 
uled aircraft arrivals and departures, 
originating revenue, and originating and 
terminating tonnage. It is contemplated 
that the parts of a given tax base allocated 
to the several states in which any one 
airline operates should add up to 100 per 
cent, no more and no less. Of course, the 
sum of the several parts will equal 100 
per cent, if, and only if, all of the states 
in which an airline operates use the same 
allocation formula and data, and agree 
upon the elements of the tax base which 
are subject to allocation by formula. 
Whether such a solution can be accom. 
plished by the states acting independently, 
without some form of federal supervision 
or control, as was suggested in the Civil 
Aeronautics Board report to the 79th Con- 
gress on the “Multiple Taxation of Air 
Commerce,’ remains to be determined. 


Prognostication. I said at the outset that 
I would attempt to paint the picture of 
state aeronautical legislation _ broadly, 
dealing with the trends, and in so doing, 
I believe I have given you a fairly com- 
prehensive though brief view of the pat- 
tern of state aviation legislation in the 
past twenty-five years. Much of it has 
dealt with the last five years, which saw 
a tremendous spurt in which literally 
thousands of bills affecting aviation were 
introduced in the state legislatures and 
hundreds enacted. While there has been 
a strong pull upon the Congress, since 
the adoption of the Civil Aeronautics Act 
of 1938, to enlarge the federal field and 
reduce state action, the Congress has as yet 
shown no tendency to accept such a posi- 
tion. Nor have the states. 

For you gentlemen who make it your 
business to keep abreast of this mass of 
legislative development I cannot offer any 
assurance that we have reached a plateau 
upon which to rest and appraise, in time, 
the benefits and the deficiencies. Such a 
rest could be useful. But with rapid tech- 
nological advances in aviation, and the 
many shortcomings of a growing industry 
in relation to consumer needs, the pace 
may very well continue, if not quicken, 
with the inevitable developments. 

Let me give just one example. Others 
will come to mind. Heretofore a large 
portion of aviation law, and certainly the 
air traffic rules, has been developed with 
the conventional fixed-wing type of air- 
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craft in mind. Over the horizon has come 
the helicopter, with its moving wing, the 

wer-driven rotor, which eliminates the 
need for lateral forward movement to stay 
in the air, which rmits vertical ascent 
and descent, hovering in mid-air, — 
to slow down at will and to stop in mid- 
air, to fly sidewise, backwards or in any 
direction at adjustable speeds. It does not 
need long runways to land or take off, 
and can use what amounts to parking lot 
areas for such purposes, even for landing 
in power failure cases. It is essentially a 
low-speed, low-flying aircraft which can 
and should stay out of the conventional 
air traffic patterns, preferably, in many. , 
cases, below them. The air traffic rules, 
which require minimum altitudes of flight 
and minimum visibility distances for con- 
tact flying, were made for the fixed-wing 
aircraft and are deemed essential for such 
craft to avoid collision with structures on 
the ground, and to allow sufficient alti- 
tude to glide to an emergency landing in 
the event of power failure without undue 
hazard to persons and property on the 
ground. On the contrary, such rules and 
the reasons for them bear no relation to 
*the more mobile characteristics developed 
in the helicopter, and only recently on 
August 8, 1947, the Civil Aeronautics 
Board, having been made aware of the 
conflict, revised the air traffic rules effec- 
tive October 8, 1947, to fit helicopters.* 
In turn, it is apparent from the many 
probable short-haul uses of helicopters, as 
demonstrated in the Boston helicopter 
taxi service from the airport to downtown, 
or the Los Angeles suburban mail service, 
that state and local authorities will be 
called upon to develop supplementary 
rules, such as a standard helicopter traffic 
pattern for operations within municipali- 
ties, or possibly licensing or zoning of 
helicopter landing areas. 

In these new regulatory endeavors, as 
in the past, the closest co-operation be- 
tween federal, state and municipal authori- 
ties is required to produce the best job 
for aviation. Government knows it, the 
aviation industry knows it, and so does 
the insurance group, which has identified 
itself with a number of governmental and 
non-governmental agencies in such nation- 
al research and planning organizations as 
the Civil Aviation Legislative Council, 
which I have had the honor of serving 
in an advisory capacity. 

The cooperation starts and has started 
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in the planning stage, so that much of the 
stream of proposals and laws evolved fol- 
lows common patterns. The stream may 
be continuous for some time to come. But, 
out of the inter-governmental and inter- 
organizational working relationships, rep- 
resenting both the grass roots and na- 
tional interests, a means has been fash- 
ioned, which, if kept vital, can give rea- 
sonable assurance of careful planning upon 
which legislators and their advisers may 
depend. 


of June 23, 1938, c. 601, 52 Stat. 977, 49 
: C. A. sections 401-681. 
711 Uniform Laws Anno. 
*Id., section 5 and 4. 
‘Id., section 5. 
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1946, c. 183; Minnesota, L. 1945, c. 303, secs. 24- 
36; Nebraska, L. 1945, c. 233; North Dakota, L. 
1945, c. 40; Oklahoma, L. 1945, H. 359; Pennsyl- 
vania, L. 1945, Act 107; Rhode Island, L. 1946, 
c. 1742; Tennessee, L. 1945, c. 74; Utah, L. 1945, 
c. 10; Vermont, L. 1945, Act 50; Washington, L. 
1945, c. 174. 

“Alaska, L. 1943, c. 23; Arkansas, L. 1941, Act 
116; Louisiana, L. 1944, Act. 118; Maine, L. 1941, 
c. 142; Maryland, L. 1944 (Ist Sp.), c. 13; Massa- 
chusetts, L. 1941, c. 537 (L. 1939, c. 412, Boston 
Airport); New Hampshire, L. 1941, c. 145; New 
Mexico, L. 1941, c. 171; North Carolina, L. 1941, 
c. 250; L. 1945, c. 300; South Dakota, L. 1943, c. 2 


“Alabama, L. 1945, Act 402, secs. 2, 4, 
(Subd. 2, 3, 4) 6 (Subd. 1, 2); Connecticut, GS., 
c. 185, sec. 3096; Idaho, L. 1939, c. 154; Indiana, 
L. 1945, c. 190, sec. 9; Michigan, L. 1945, Act 
$27, secs. 102, 127-129, 132, 151-156; Mississippi. 
L. 1942, c. 200; Montana, L. 1939, c. 2; New 
York, L. 1945, c. 961; Ohio, L. 1945, S. 269, sec. 
5; Oregon, L. 1941, c. 265; Wisconsin, L. 1945, c. 
471, c. 235; Wyoming, L. 1941, c. 110. 
*Montana, L. 1947, c. 287; Nevada, L. 1947, 
c. 205; Oregon, L. 1947, c. 542; Kansas, L. 1947, 
c. 1 are L. 1947, H. B. 333, appv’d. June 
17, 1 


“Suggested State Legislation,’ Nov. 1, 1946. 
(Council of State Governments), pp. 127-133. 


*Act 
li Be 


159. 


44 Stat. 568, 49 


Aeronautics 


Civil Aeronautics 


5 
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“Act of May 13, 1946, P. L. 377, 79th Congress, 
“Federal Airport Act.” 

*Alabama, California, Illinois, Louisiana, Ken- 
tucky, Maine, Maryland, Michigan, Mississippi. 
Missouri, North Dakota, Ohio, South Carolina, 
South Dakota, Vermont, Washington. 

“Suggested State Legislation,” Nov. 1, 1946 
(Council of State Governments), 87-126. Some 
of the 1947 adoptions, more or in toto, are: 
California, L. 1947, c. 1379; Idaho, L. 1947, c. 
153; Maryland, L. 1947, c. 896; North Dakota, 
L. 1947, S. B. 40 w'd. March 22, 1947; Okla- 
homa, L. 1947, S. B. 214, app'vd. May 3, 1947; 
Washington, L. 1947, c. 165; West Virginia, L. 
1917, S. B. 120, app’vd. March 8, 1947. 

*“Civil Aeronautics Administration Policy Con- 
cerning the Role of the States in the Field of Air 
Safety Enforcement,” February 4, 1946 (C. A. A., 
Wash., D. C.) 

"Cited note 20 at p. 111, sec. 13. Among the 
“reckless flying” statutes adopted this year, see 
Icwa, L. 1947, c. 181; Indiana, L. 1947, c. 42; 
Nevada, L. 1947, c. 114; Wisconsin, L. 1947. c. 
213; and see the statutes cited in note 20, Cali- 
fornia sec. 13, Idaho sec. 12, Maryland sec. 92, 
North Dakota sec. 9, Oklahoma sec. 9, Washing- 
ton sec. 22, West Virginia sec. 12. 

"Cited note 20 at e. 124, sec. 23. 

“Ibid at p. 125, sec. 24; see also policy statement 
of C. A. A. cited in note 21, supra. 

“Ibid. at p. 111, sec. 14. 

“Ibid. at pp. 112-115, sec. 15. 

“Ibid. at p. 125, sec. 23 (b). 

“Ibid. at p. 116, sec. 17. 

“Ibid. at p. 101, sec. 4 at p. 102, sec. 6. 

“Ibid. at p. 103, sec. 7. 

™Ibid. at p. 102, sec. 6 at p. 107, sec. 7 (f). 

"Wisconsin, L. 1945, c. 3, approved at election 
April 3, 1945. 

*Cited note 20, at p. 110, sec. 12(b). 

“Cited note 18, supra. 

“Cited note 20, supra, at p. A-5. For examples 
of recent tions, more or less in toto, see 
Montana, L. 1947, c. 288; Nevada, L. 1947, c. 215; 
Oklahoma, L. 1947, S. B. 213, appv’d. May 6, 
a Texas, L. 1947, H. B. 334 appv'd. April 2i, 
194 


“Ibid. at p. A-9, sec. 3. 

“Ibid. at p. A-7, sec. 2. 

“Not printed, but possibly available at Council 
of State Governments, Chicago. 

*Wisconsin, L. 1945, c. 74, G. C. 114.11 (2) (3); 
Indiana, L. 1947. c. 39. 

“Indiana, L. 1947, c. 114; Maine, L. 1947, H.B. 
1690, appv’d. May 13, 1947; Maryland, L. 1947, 
c. 896, sec. 85 (d); Minnesota, L. 1947, c. 22; Mon- 
tana, L. 1947, c. 288; secs. lla, b; Nebraska, L. 
1947, L.B. 177, appv'd. —_ 9, 1947; New Jersey, 
L. 1947, c. 315; New York, L. 1947, c. 489; Penn- 
sylvania,, L. 1947, Act 56; South Dakota, L. 
1947, c. 4; Tennessee, L. 1947, c. 131 (not applic- 
able to class 4 and airports); Utah, L. 
1947, c. 7; Vermont, L. 1947, S. 46, a = 

, sec. 7E. 


al R islation, 

. 15, 1944; National Association of ilroad 
and Utilities Commissioners (New Post Office 
Building, Washi . D. C) 

“Alabama, L. 1945, Gov. No. 269; Arkansas, 
L. 1945, No. 252; Vermont, L. 1945, H. 189. See 
also Tennessee, L. 1945, c. 72 excepting federally 
certified air carriers from state economic regulation 
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administered by Bureau of Aeronautics, and South 
Dakota, L. 1945, H. 182, limiting Aeronautic 
Commission to ation of purely intrastate air 
carriers. See also North Dakota, L. 1947, S. B, 49 
—- March 22, 1947, Sections 15 and 16, pro- 
viding for certification of common carriers by 
aircraft by the Aeronautics Commission and fo; 
other economic regulation. 

“Proceedin e 8th General Assembly of the States, 
January 1947, Chicago (Council of Siate Goy. 
ernments). 

“Such as in Michigan, L. 1945, No. 327. See also 
Minnesota, L. 1945, c. 411 and c. 418, fixing air. 
craft taxation in lieu of all other taxes on such, 
and taxing flight p y of air carriers on an 
assessment of 40%, full value as apportioned 
to the state per formula, prorating state activity 
to total activity of the air carrier. " 

“Report of the Committee of Taxation of Air. 
lines, August 1946, National Association of Tax 
Administrators (Chicago). See Nebraska, L. 1947, 
L. B. 336, appv’d. May 28, 1947. 

“H. R. Doc. No. 141, 79th Congress (1945). For 
«ncorporation of the report’s recommendations into 
proposed legisiation see resentative Bulwinkle’s 
H. R. F241 (80th Congress) introduced Jan. 23, 
1947. 

“Civil Air Regulations, Part 60, as revised Au- 
gust 8, 1947. 


THE CHAIRMAN: Mr. Plaine, again 
on behalf of the Association, I wish to 
express to you our appreciation of your 
consideration of us, and to express our grat- 
itude for your preparation and the giving’ 
to us of this very fine article, which will 
appear later in the Journal. It will reach 
far more, of course, than are present here. 

I think our membership now runs some 
fifteen hundred or eighteen hundred—and 
I am sure that it will be of importance 
to many people. Some may happen to be 
members of the Aviation Committee of 
their local Chamber of Commerce, before 
whom many of these lems are con- 
tinually arising—parti ly the problem 
that has been spoken of here of municipal 
activity in connection with the establish- 
ment of airports, their right to do so, and 
their immunization from certain activities 
of individuals who might sue them. Your 
comments should be helpful to them. Ii 
is by articles of this sort that we learn 
to progress, and to keep abreast of the 
times, in this very interesting field. 

We have the privilege, in this connec- 
tion, of having a discussion of this prob- 
lem by one of our own members, who 
has been active in the state legislative field 
for many years. He is a man who has 
headed the Aviation Committee of the 
Insurance Section of the American Bar 
Association for some five or six years, and 
he is presently on our Executive Com- 
mittee. 
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It is an honor and a privilege to intro- 
duce to you at this time, for the purpose 
of discussion on this topic, as leader of 
the discussion, Mr. Percy McDonald of 
Memphis, Tennessee. (Applause). 

(Mr. McDonald thereupon discussed 
some aspects of the remarks of Mr. Plaine 
and introduced Messrs. Orr and Morris). 

MR. ORR: Mr. Chairman, ladies and 
gentlemen: It is a pleasure to be before 
you for just a moment—and it will be only 
a moment, I assure you. 

I have been very much interested in the 
progress that has been made in rectifying 
the harm that was done by inclusion in 
the old Uniform State Aeronautical Act, 
by Section Five of that Act, which imposed 
absolute and unlimited liability for 
ground damage. The only qualifying de- 
fense given thereby was “contributory 
negligence.” Since as a practical matter, 
that is an almost impossible defense, the 
act was very seriously harmful and detri- 
mental toward the development of avia- 
tion, which was supposed to have been the 
object of that law and of the laws that have 
followed it. 

The Uniform State Law was adopted 
over a period of twenty-odd years by, as 
I recall it, about twenty-five or twenty- 
six states. Only about seventeen or eight- 
een of those states included Section Five 
in their versions of the law. 

There has been some progress within 
the past few years in getting that law 
repealed. Minnesota and Michigan re- 
pealed it in 1945 or 1946, as I recall it. 
North Carolina repealed it this year. So 
we are making gradual progress toward 
a better state of the law on this question. 

The new Act, about which we have just 
been told, does not include any provision 
of absolute and unlimited liability for 
ground damage. The only thing that I 
would warn you about, as I have warned 
the others who have substituted the new 
model Act for the older act, there is a 
general repealer section at the end of this 
new Act. But it only repeals those things 
that are in conflict with the Act, and so 
I would like you to remember to help us 
out on that, Mr. Plaine. Where the old 
Act was in effect, and where this Section 
Five was in effect, we should try to get 
a specific repealer, because Section Five 
really is not in conflict with anything in 
the new Act, and I am afraid that the 


general repeal language would not oper- 
ate to surely remove the absolute liability 
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rovision. Any of you who are interested 
bens that angle, I would warn you to 
watch that part of any new act which 
may be proposed. 

I was asked to speak only of this one 
Section Five, and since it is getting late, 
I’m going to confine what*I have to say 
to that. 

I appreciate the privilege of being called 
upon. 

JUDGE MORRIS: Ladies and gentle- 
men, I shall not detain you long with any 
extended comments on this very interest- 
ing program. 

It has been my fortune, beginning about 
eighteen years ago, to devote the major 
fraction of my time to insurance, and, for 
the past seven years or so, to devote any 
remaining time to aviation. It has been 
a very interesting experience. 

I am impressed by the fact that the 
aviation technicians, in the field of the 
actual scientific development of aviation, 
have moved so rapidly that we in the 
legal field are hard put to keep up with 
the demands of the situation. 

The flexibility and adaptability of the 
common law is, however, amazing. By and 
large, our courts when confronted with 
situations, in the absence of any legislative 
provisions, have done remarkable jobs in 
assimilating the law to fit the new situa- 
tions created by aviation—many common 
law solutions have been pretty good. 

We have sometimes been stampeded 
into ill-advised legislation, such as that 
portion of the Model Act of 1922 just dis- 
cussed by Mr. Orr. It could only have 
been justified on the thesis that aviation 
was so dangerous that everything possible 
must be done to prevent its general de- 
velopment in America. 

It is easy to get stampeded into other 
ill-advised legislation, and I think that 
there was some danger, a few years ago, 
of our being stampeded into a Federal 
legislative program that, in my judgment, 
would have been detrimental. 

From the standpoint of the practical 
operators of aviation, the fellows who are 
trying to make a living out of operating 
our , certificated airlines, and the 
smaller aviation enterprises, the thing is 
pretty difficult, and pretty bewildering 
sometimes. They have the state regula- 
tions and the economic regulations to 
meet; and all of them have become more 
difficult. 

In fact, the pilot in the cockpit of a 
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large certificated airliner has an opera- 
tions manual that is twice as formidable 
as some of the legal digests that we law- 
yers have to deal with, and he has to have 
it at his fingertips or in his mind. It is 
amazing the things that a pilot has to 
know as he flies over the area of the 
country. 

The technicians have made of the air 
“an ocean”—and every man’s front yard 
is a part of the shore of that ocean, on 
which at any time, some airline navigator 
may make a landing, willy-nilly. So we are 
all “in it,” whether we desire it or not. 
We are all in this business of aviation 
and have a mighty big stake in it. 

I was impressed by the sentiment of an 
aviation executive, in a moment of desper- 
ation, when he was confronted with some 
of the innumerable problems that de- 
scend with dizzy pace upon the men in 
that field, who said, “Well, I wish I had 
gotten into the subway business.” But we 
Americans, I am sure, are capable of solv- 
ing these problems. 

I think that the question of adequate 
airports, and their development with fair- 
ness to all interests, is one of the biggest 
problems confronting the aviation indus- 
try. Technically, they have done 4 won- 
derful job in the scientific end of the 
aviation field, but I think the most press- 
ing general group of problems today, is 
that which concerns the handling of air- 
ports. 

I believe that the builders and opera- 
tors of airplanes are going to lick the 
noise! I am convinced that the technicians, 
before very long, will mute the tremen- 
dous airplane motors to an extent that 
much of the noise is going to be elimi- 
nated; and that is going to be a great 
comfort to thousands of people around 
airports. 

I think that the helicopter is about at 
the stage of development represented by 
the Model-T Ford of 1916 or 1917. There 
is going to have to be a _ tremendous 
amount of development in that field to 
make the “airline taxi” actually practical. 
And when it is, it, of course, is going to 
become a tremendous help toward practi- 
cal use of aviation—getting people from 
the urban centers out to where these air- 
ports are going to have to continue to be 
for these big airliners. 

The subjects discussed here today, 
while many of them do not tie directly 
into insurance, do tie very practically into 
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the successful development of aviation; 
and since insurance goes everywhere that 
aviation goes, and will have to be in on 
everything that aviation does, the success. 
ful solution of the problems that we have 
been thinking about here this morning 
are vital both to aviation and to insur. 
ance. (Applause). 

MR. McDONALD: I would like to jp. 
vite any questions from anyone who 
would care to make any comment or to 
ask any questions, please. 

Just before closing, I would like to make 
this one statement. There may be those 
of you who will be employed in trying to 
get a zoning variation for the establish. 
ment of a new airport, and particularly 
if it is a private airport, you will find that 
the C. A. A. and the International Aero. 
nautical Association have made some very 
extensive studies with reference to sound, 
the measurement in units of decibels. They 
are available to you. 

It would surprise you, through that evi- 
dence, how you could get the noise re. 
duced down almost to that of a large 
truck; and substantial progress has been 
made in mufflers as well in that connec. 
tion. 

Mr. Betts, I return the floor to you, sir. 

THE CHAIRMAN: Thank you very 
much. (Applause). 

I have eri paid my respects of 
gratitude to the people who have aided 
me in making this discussion possible. I 
now want to thank you people who have 
furnished the listening ears on behalf of 
the many people of the Association who 
will have the benefit of these papers and 
of these discussions as those persons go 
into the problems which are bound to 
face them in the future. 

As I said at the beginning of the dis- 
cussion this morning, the whole problem 
remains a comparatively new one, and we 
have barely started in its development. | 
think I might take for an example the 
optimistic statement of my good friend, 
Stanley Morris, who was the chairman of 
this committee last year, with reference 
to noise! 

Just about the time they get the “inter-” 
combustion engines—as a witness on the 
stand called them in a case I tried not so 
long ago—muted, then we will have to 
stop to think what we are going to do 
for the jet engines, that go over us with 
a roar that practically turns you inside 
out. I am going to feel awfully sorry for 
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“Vic’ Werner, when those planes start to 
come into or leave LaGuardia Field, be- 
cause, what has heretofore been something 
that had been annoying, will probably be- 
come almost unbearable. 

Gentlemen, we have a great future in 
this problem of aviation. We have a fu- 
ture in aviation itself which will mean, 
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continually, that it must be interrelated 
to insurance, directly or indirectly. And 
it is a subject that we might well study, 
profitably! 

I appreciate beyond measure of my 
humble words, your attendance on this 
committee and this round-table this morn- 
ing. Thank you. (Applause). 


Lawyers’ Protective 


By M. A. ALBERT 
New Amsterdam Casualty Company 
Baltimore, Md. 


“No attorney is bound to know all 
the law; God forbid that it should be 
imagined that an attorney or a counsel, 
or even a judge is bound to know all 
the law; or that an attorney is to lose 
his fair recompense on account of an 
error, being such an error as a cautious 
man might fall into.” Abbott, C. J., 
Montriou vs. Jefferys 2 C & P 113. 


R many years casualty insurance 

companies have made available to 
physicians, surgeons, dentists and certain 
other professionals, policies of liability in- 
surance, insuring against loss from such lia- 
bility as might be imposed by law and 
arising out of the practice of the insured’s 
designated profession.’ 

It was not until July 1945 however, that 
liability insurance coverage offering such 
protection as this was made available 
to lawyers by any American casualty insur- 
ance company. Pioneering in. this new 
field two companies’ at that time offered 
to practicing lawyers a policy insuring 
against loss from the liability imposed 
upon the insured by law for damages re- 
sulting from any claim made against the 
insured arising out of the performance ol 
professional services for others in the in- 
sured’s capacity as a lawyer, and caused by 
any negligent act, error or omission of the 
insured or any other person for whose acts 
the insured is legally liable. 

The policy also undertakes to defend in 
the name and on behalf of the insured any 
suit alleging such negligent act, error or 


*New Amsterdam Casualty Company. 
United States Casualty Company. 
Lawyers Protective Policy. 


omission and seeking damages on account 
thereof, even if such suit is groundless, false 
or fraudulent. 

The words of Abbott, C. J. quoted above 
may be a source of great comfort to the 
lawyer who reads them. But many cases 
have been decided since Abbott, C. J. 
charged his jury. Many lawyers have 
found that they must respond in damages 
to their clients because of their failure to 
exercise reasonable care and diligence in 
the conduct of their clients’ affairs. For 
an attorney must use a reasonable degree 
of skill and care and possess to a reason- 
able extent the knowledge requisite to a 
proper performance of the duties of his 
profession. If injury should result to a 
client as a proximate consequence of the 
want of such knowledge or skill, or from 
the failure to exercise such care the client 
would be entitled to damages to the extent 
of the injury he sustained. 

Attorneys are held to the same rule of 
liability for want of professional skill and 
diligence in practice and for erroneous or 
negligent advice to those who employ 
them, as are physicians, surgeons and other 
persons who hold themselves out to the 
world as possessing skill and qualifications 
in their respective trades or professions.’ 

It has been said that an attorney is liable 
for only gross negligence or gross ignorance 
in the performance of his professional du- 
ties. While such seems to be the English 
rule with respect to the liability of a barris- 


*Slade vs. Harris 135 A 570 (Conn.). 

Citizens’ Loan vs. Friedley 23 N.E. 1075 (Ind.). 

McCollough vs. Sullivan 132 A 102 (NJ) 43 ALR 
928. 

*Swinfen vs. Chelmsford 5 H & N 890. 
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ter,’ with that exception it is probable that 
the use of the expression “gross negligence” 
in that connection has been the result of 
verbal inaccuracy rather than that of delib- 
erate intention to question the rule that 
an atorney is liable for the want of ordi- 
nary care. In an Alabama case* the court 
said: 
“Some law writers and some adjudged 
cases are guilty of inaccuracy in the em- 
ployment of the phrase ‘gross _negli- 
gence’. Our own court fell into the er- 
ror in the case of Evans vs. Watrous. It 
is said there that an attorney is not liable 
‘unless he has been guilty of gross negli- 
gence’. In the same paragraph it is as- 
serted that he is ‘bound to use reason- 
able care and skill’ and the meaning at- 
tributed by the writer of that opinion to 
the expression ‘gross negligence’ is the 
want or absence of ‘reasonable care and 
skill.’ Thus explained that opinion de- 
fines the true measure of an attorney's 
duty and liability. 


Again in Holmes vs. Peck’ the Rhode 
Island court said that while it recognized 
the principle which subjects an attorney 
to liability for the want of ordinary skill 
and care in the management of the busi- 
ness intrusted to him, as anyone else, who 
professes any other “art or mystery” yet, 
the want of ordinary skill and care in such 
a person is gross negligence. 

In Patterson vs. Frazier* (Texas) after 
saying that the rule which seems to hold 
an attorney liable only for gross negligence 
can hardly be reconciled with the more re- 
cent American authorities the court con- 
tinued: 


“Whether the want of such skill, prud- 
ence, and diligence as are and 
commonly exercised by lawyers of ordi- 
nary skill and capacity, versed in the par- 
ticular practice of the particular locality 
or subject, be regarded as gross negli- 
nce or not, it seems to us that the 
ailure of a lawyer to and exercise 
them, when by such failure his client is 
damaged, by the great weight of modern 
authorities in America, renders the law- 
yer liable for such damages as proxi- 
mately flow from such negligence.” 


It seems to be well settled now that an 
attorney who undertakes to conduct legal 


“Goodman vs. Walker 30 Ala. 497. . 
*Holmes vs. Peck 1 R. I. 242. 
*Patterson vs. Frazier 79 SW 1077 (Tex). 


INSURANCE COUNSEL JOURNAL 


January, 1948 


proceedings professes himself to be rea. 
sonably well acquainted with the law and 
the rules of practice of the courts. He js 
bound to exercise in the conduct of such 
proceedings a reasonable degree of pru- 
dence, diligence and skill. If he is not com. 
petent to skillfully and properly perform 
the work he should not undertake the 
service." 

In the case of Degen vs. Steinbrink' 
Judge Page of New York said: 


“When a lawyer undertakes to prepare 
pers to be filed in a State foreign to 
is place of practice, it is his duty, if he 

has not knowledge of the statutes, to in- 
form himself, for, like any artisan, by 
undertaking the work he represents that 
he is capable of performing it in a skill- 
ful manner.” 


Thus an attorney may become person. 
ally liable to his client for the negligent 
performance or failure to perform his du- 
ties growing out of that relationship. He 
is presumed to know what his duties are, 
and he cannot plead ignorance or that in 
violating a plain duty he did not intend 
to commit a wrong. 

It should also be kept in mind that the 
employment of a member of a firm of at- 
torneys is that of the entire firm. Therefore 
an attorney might be held liable to re- 
spond in damages to a client for the neg- 
ligence, lack of skill or want of care of a 
partner. This is so even though he may 
have had no participation in, or knowledge 
of, the particular transaction. He may also 
find himself bound by the acts of his clerk 
or other employee or associate for acts by 
them done within the apparent scope of 
their authority. 

In general it may be said that if an at- 
torney fails or neglects to perform services 
which he has agreed to perform, or in 
other respects fails to carry out his con- 
tract with his client, the client has a good 
cause of action ex-contractu. Although the 
liability of an attorney on the ground of 
negligence is ordinarily enforced by an ac- 
tion on the case for negligence in the dis- 
charge of his professional duties, the liabil- 
ity in reality rests on the employment by 
the client and is contractural by nature. 

Before he can be made liable, therefore, 
it must appear that the loss for which he is 
sought to be held arose from his failure 


"Sherman and Redfield on Negligence, Vol. 3. 
7 vs. Steinbrink 195 NYS; affirmed 236 N.Y. 
699. 
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or neglect to discharge some duty which 
was fairly within the purview of his em- 

Joyment.” 

Moreover, it should be kept in mind that 
he is liable for —— in the conduct 
of his professional duties to his client 
alone, that is, to the one between whom 
and the attorney, the contract of employ- 
ment and service existed—and not to third 

ties.” 

This rule is exhaustively discussed by 
the Supreme Court of the United States in 
the case of District of Columbia National 
Savings Bank vs. Ward." This was an ac- 
tion for damages against an attorney by a 
party who loaned money upon a defective 
certificate of title to a certain piece of real 
estate, furnished by the attorney to an- 
other. It was held that the plaintiff could 
not maintain the action because there was 
no privity of contract between him and the 
attorney, the court saying: 


“Beyond all doubt, the general rule is 
that the obligation of the attorney is to 
his client and not to a third party, and 
unless there is something in the circum- 
stances of this case to take it out of that 
general rule, it seems clear that the 
proposition of the defendant must be 
sustained.” 


It is apparent that the courts have en- 
countered considerable difficulty in the de- 
termination of what amounts to such neg- 
ligence as to render an attorney responsi- 
ble to his client for the resultant loss. 

He is liable for the want of such skill, 
care and diligence as men in the legal 
profession commonly possess and exercise 
in matters of professional employment. 

There can be no doubt that for misfeas- 
ance or unreasonable neglect of an attor- 
ney as the result of which his client suffers 
a loss, an action may be supported and 


*Watson vs. Calvert Building Association 45 A 
879 (Md). 

“Buckley vs. Gray 42 Pac. 900 (Calif.). 

In this case it was held that an attorney, em- 
ployed to draw a will is not liable to a person who, 
through the attorney’s ignorance or negligence in 
the discharge of his professional duties, is de- 
prived of the portion of the estate which the testa- 
tor instructed the attorney should be given such 
person by the will. 

Dundee vs. Hughes 20 Fed. 39. 

Held that an attorney employed by a moi 
to examine the security and who gives his client a 
certificate of title is not liable to an assi of the 
mortgage for loss by reason of error in the certifi- 
cate, 

“District of Columbia National Savings Bank vs. 
Ward 100 U.S. 195. 
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damages recovered to the amount of the 
loss. 

On the other hand, the attorney is not 
bound to exercise extraordinary diligence, 
but only a reasonable of skill and 
care. He is not answerable for every error 
or mistake. When he acts in good faith 
and in an honest belief that his advice and 
acts are well founded and in the best in- 
terests of his client he is not answerable for 
a mere error in judgment.” So it has been 
held that he is not answerable for a mis- 
take in a point of law which has not been 
settled by the court of last resort and on 
which reasonable doubt may be enter- 
tained by well informed lawyers. Nor is 
he an insurer or guarantor, in the absence 
of an express agreement, of the soundness 
of his opinions; of the successful outcome 
of litigation which he is employed to con- 
duct nor of the validity of the instrument 
that he is engaged to draft. Neither, by 
weight of authority, can he be held liable 
for an error in judgment on points of new 
occurrence or of nice and doubtful con- 
struction and he clearly cannot be held 
liable for accepting as correct exposition 
of the law a decision of the highest court 
of the State. 

But he does undertake that he is pos- 
sessed of that knowledge, and contracts to 
use such knowledge in the transaction of 
business for his client which lawyers of or- 
dinary skill and ability possess and exer- 
cise. For any loss which results from the 
lack of this measure of professional at- 
tainment he is liable to his client. 

It has been generally held for example 
that he is liable for: 


The consequences of his ignorance or 
non-observance of the rules of the courts 
in which he practices; his ignorance of 
the statutes and published decisions of 
his own state; 

Want of care in the preparation of a case 
for trial; 

Failure to conduct the trial with that 
reasonable care, skill or learning ex- 
pected of the average lawyer; 

Failure to prepare, file and serve plead- 
ings essential for the proper presentation 
of the case; 

Mistakes in reoggeg | which indicate a 
lack on his part of the attainments and 
diligence commonly possessed and exer- 


*™Re: Watts 190 US 1; 23 S. Ct. 718. 
Goodman vs. Walker 30 Ala. 482. 
McCollough vs. Sullivan 132 A 102 (N.J.). 
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cised by practitioners of ordinary skill 
and capacity.” 


So also has liability been found for: 


Bringing an action against a corporation 
when defendant was a co-partnership 
and allowing the statute of limitations 
to run against the client.” 

Allowing a judgment to go by default 
without his client’s consent.” 
Unskillfully administering interrogato- 
ries for examination in chief of an ad- 
verse witness already examined by the 
other side.” 

Not entering up a judgment.” 


While he is not a guarantor that the 
titles which he certifies are perfect, he will 
be held liable for negligence or misconduct 
in their examination. If he certifies a title 
to be perfect or that the property with 
which he had to deal is unencumbered 
when there is in fact a cloud upon the 
title or an encumbrance upon the prop- 
erty, and a reasonable search would have 
disclosed them he would be liable for any 
loss to his client in consequence of his ac- 
cepting title in reliance upon such a cer- 
tificate. 

In Byrnes vs. Palmer” the court said: 
“In determining the question of negli- 
gence on the part of an attorney in ex- 
amining a title, it is necessary to bear in 
mind the marked difference between 
proper conduct in that employment and 
in a litigation. In a litigation a lawyer 
is well warranted in taking chances. To 
some extent litigation is a game of 
chance. The conduct of a lawsuit in- 
volves questions of judgment and discre- 
tion as to which even the most distin- 
guished members of the profession may 
differ. They often present subtle and 
doubtful questions of law. If in such 
cases a lawyer errs on a question not ele- 
mentary or conclusively settled by au- 
thority, that error is one of judgment 
for which he is not liable. But passing 
titles as a rule, is of an entirely different 
nature. A purchaser of real estate is en- 
titled not only to a good, but to a mar- 
ketable title, that is, to a title free from 
reasonable doubt.” 


If he delays to commence an action and 


See 5 American Jurisprudence. 

“O'Neill vs. Gray 30 Fed. (2) 776. 

“Godefroy vs. Jay 7 Bing. 413. 

“Stokes vs. Trumper 2 Kay & J 232. 

“Flower vs. Bolingbroke 1 Str. 639. 

*Byrnes vs. Palmer 45 NYS 479; affirmed 160 
N.Y. 699. 
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in the meantime the statute of limitations 
bars the claim or the debtor becomes ino]. 
vent so that the debt is lost, again he may 
find it necessary to respond in damages to 
his client.” 

In considering the measure of damages 
in cases of this kind it must be borne jn 
mind that the principles which govern the 
measure of damages recoverable for the 
breach of a contractural duty or a duty 
imposed by law also govern the amount 
of damages recoverable by a client from 
his attorney. 

It is a fundamental principle that the 
injured party shall have compensation for 
the injury sustained. Accordingly, in an ac- 
tion based upon an attorney’s negligence, 
want of skill or breach of duty toward his 
client, the actual damage sustained by the 
client by reason of the negligence or viola- 
tion of duty is the measure of recovery.” 

Finally in considering when the statute 
of limitations begins to run in a case by a 
client against the attorney it should be 
noted that the statute begins to run from 
the time of occurrence of the breach of 
duty; and not from the time of discovery 
of the actual damage as a result of such 
breach. 

It is immaterial whether the remedy in- 
voked is assumpsit or a special action on 
the case, for the gist of the action is the 
breach of contract to use diligence and 
skill and subsequent damages gives no 
new cause of action. 

It has been held, for example, that 
where an attorney neglects to prosecute his 
client’s claim until it becomes barred by 
the statute of limitations, the client's right 
of action accrues at the time the claim 
becomes barred and the statute runs 
against him from that date.” 


“Sherman and Redfield on Negligence Vol. 3. 
Stevens vs. Walker 55 Ill. 151. 

King vs. Fourchy 16 So. 814 (La.). 

Drury vs. Butler 50 N.E. 527 (Mass.). 

Childs vs. Comstock 74 NYS 643. 

Hamilton vs. Dannbury 267 NYS 156. 

Staples vs. Staples 7 S.E. 199 (Va.). 

*American Jurisprudence Vol. 5. 
_ Casualty Co. vs. Price C.C.A. 4th 231 F. 


Pennington vs. Yell 11 Ark. 212. 

Cox vs. Sullivan 7 Ga. 144. 

Vooth vs. McEacken 181 N.Y. 28. 

Cox vs. Livingston 2 Watts S. (Pa.) 103. 
*Sullivan vs. Stout 199 A 1 (N.J.). 
Wilcox vs. Plummer 4 Pet. (US) 172. 
Troup vs. Smith Ex’rs. 20 Johns 33 (N.Y.). 
25 Cyc 1083-1116. 

37 Cyc 830. 

17 R.C.L. 977 Sec. 132. 

Fox vs. Jones 14 S.W. (Texas) . 
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Hospital Records In Evidence—Some Limitations On Their Use 


By RAYMOND SCALLEN 
Minneapolis, Minnesota 


OSPITAL Records, containing infor- 
H mation as to a patient’s treatment 
during his hospitalization, are usually re- 
ceived in evidence when a sufficient foun- 
dation therefor has been laid. This suf- 
ficiency is ordinarily for the trial court 
to determine. These records consist of the 
admission record, diagnosis and progress 
chart, roentgenologist’s report and x-ray 
films, temperature and blood pressure 
graph or chart, the observations of the 
surgeon when an operation takes place, 
the pathologist’s report, and the bedside 
notes of the attending nurse. Obviously 
containing statements that ordinarly would 
be considered hearsay, these records are 
admitted in evidence, after due authenti- 
cation, on the shop book or books of 
account exception to the hearsay rule and, 
in recent years in a number of States, on 
the basis of the Uniform Business Records 
as Evidence Act. 

Whatever the general basis for their ad- 
mission, because of the broad scope of this 
Act and the trend of decisions, it is help- 
ful to consider the provisions of the Uni- 
form Act. It provides as follows: 


“1. Definition—The term ‘business’ 


shall include every kind of busi- . 


ness, profession, occupation, call- 
ing or operation of institutions, 
whether carried on for profit or 
not. 

Business Records—A record of an 
act, condition or event, shall, in 
so far as relevant, be competent 
evidence if the custodian or other 
qualified witness testifies to its 
identity and the mode of its 
preparation, and if it was made 
in the regular course of business, 
at or near the time of the act, 
condition or event, and if, in the 
opinion of the court, the sources 
of information, method and time 
of preparation were such as to 
justify its admission.” 


On the basis of present information, this 
Act has been adopted by California, Dela- 
ware, Hawaii, Idaho, Minnesota, Montana, 
New York, North Dakota, Ohio, Oregon, 


Pennsylvania, South Dakota, Vermont and 
Wyoming. 

It will be observed at once that the 
Act is considerably broader than the gen- 
eral statutes with reference to shop books, 
books of account, etc., because it applies 
to a record of an act, condition or event. 
It will be observed that a good deal of 
discretion is given to the court because it 
defers to the opinion of the court to de- 
cide whether the sources of information, 
method and time of preparation were such 
as to justify the admission in evidence of 
the record. 

As typical of cases admitting hospital 
records on any of the foregoing bases, see— 


Gunter v. Claggett (Cal. 1944) 151 
Pac. (2d) 271. 

Draxten v. Brown (Minn. 1936) 267 
N.W. 498. 

Lund vy. Olson (Minn. 1931), 234 
N.W. 310. 

Freedman v. Mutual Life Ins. 
(Pa. 1941) 21 Atl. (2d) 81. 

Adler v. N. Y. Life Ins. Co. (CCA8 
1929) 33 F. (2d) 827. 

Barfield v. South Highland Infirmary 
(Ala. 1915) 68 So. 30. 


With the general rule now in mind, 
we come to a consideration of the limita- 
tions of this type of record. It should be 
noted at the outset that this article makes 
no claim that it is either encyclopedic 
or exhaustive in any sense of the word. 
Neither does it discuss the question of 
the privileged character of this type of 
record, which usually is assumed. It is be- 
lieved, however, that the following refer- 
ences may be useful and, to some extent, 
provocative of thought. 


In Commonwealth v. Harris (Pa.) 41 
Atl. (2d) 688, a murder case, a statement 
in the physician’s handwriting in the hos- 
pital record stating that the homicide vic- 
tim had been shot by a white man would 
not be admissible as a business record 
since the particular statement did not re- 
fer to the physician’s business. The court 
reviews the Uniform Business Records as 
Evidence Act and recites it in detail. The 
court holds that every act, condition or 


Co. 
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event which some hospital physician places 
in a hospital record does not ipso facto 
become competent when later an issue is 
being judicially tried to which such fact 
would be relevant if proved by competent 
testimony. In this case the court says the 
color or identity of the man who shot 
the patient had no medical or surgical 
relationship whatsoever to the patient's 
physical condition at the time. It was 
really none of the physician’s professional 
business who shot the patient. The record 
as to the color of the man who shot the 
patient was merely a bit of gratuitous re- 
porting on the part of the physician. It 
was not made in the lar course of the 
physician’s business. e court points 
out, after citing and quoting the Freedman 
case, supra, an example to the effect that 
if a patient came to the hospital for medi- 
cal attention and in giving the history of 
his case told the physician that he, the 
patient, suffered from a heart condition, 
and the physician in the lar course 
of business noted it on the hospital rec- 
ord, that statement would be admissible 
evidence if later an issue was tried as to 
whether or not the patient in taking out 
an insurance policy made some statement 
that may have been fraudulent with re- 
spect to that particular record. On the 
other hand, if the same patient told the 
physician that he had just seen A shoot 
B and the physician noted that fact on 
the hospital record, and later A was being 
tried for shooting B, the record in the 
hospital would not be admissible to prove 
A had shot B. 

In Schmitt v. Doehler Die Casting Co. 
(Ohio 1944), 55 N. E. (2d) 644, the pro- 
visions of the Records Act were referred 
to and also the provisions of the Code 
which required the employer to keep a 
record of injuries. The plaintiff offered 
a hospital record, or rather a dispensary 
card, which read as follows: 


ot yes States that 10-2-38 12 a.m. 
slip and fell across a pipe which 
was about | ft. off floor. Re chest hit 
pipe. Late nite noticed R. chest getting 
sore. Pain when taking deep ner. 
Pyrasin. See Dr. S. tomorrow. Reported 
accident to Steve (Lorenzen).” 


This was excluded on the ground that 
it was a self-serving declaration and not 
admissible under any exception to the 
rule against hearsay. The plaintiff relied 
on the Business Records Act. The court 
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points out that the record must have been 
made in the regular course of business 
at or near the time of the act, condition 
or event, and again the sources of infor. 
mation must be such as to justify its ad. 
mission in evidence. The nurse who wrote 
the notation testified that she had no 
knowledge of the alleged accident untij 
the decedent came to the dispensary five 
days later, at which time she made this 
record of a self-serving statement to her, 
Plainly this was mere hearsay and fell far 
short of meeting the statutory require. 
ments. The trial court was not in error 
in excluding the card as evidence that the 
alleged accident had in fact occurred. The 
court points out that in construing a sim- 
ilar statute the Supreme Court of Michi- 
gan in the case of Kelly v. Ford Motor Co., 
273 N.W. 737, at 741, commented: 


“So far as is shown in the record be- 
fore us, if each person concerned with 
the making of the entries, investigations, 
and @ ope were called to the witness 
stand, the testimony of such parties could 
be nothing more han hearsay, so far as 
the actual facts of the claimed accident 
are concerned. The statute should not 
be construed in a manner that would 
make the reports and records admis- 
sible, when the oral testimony of the 
same facts would be inadmissible.” 


Loper v. Morrison (Cal. 1944) 145 Pac. 
(2d) 1, contains an interesting discussion 
of the Uniform Act. The point particu- 
larly involved was defendant’s contention 
that the trial court erred in excluding 
from evidence a portion of a hospital chart 
called the “Nurses’ Record.” The chart 
contained entries by nurses relative to the 
condition of the plaintiff during the time 
she spent in the hospital after the acci- 
dent and was offered to refute testimony 
as to the nature and extent of plaintiff's 
injuries. Defendant contended that the 
record should have been admitted under 
the Code of Civil Procedure, Uniform 
Business Records as Evidence Act. The 
Act was then set out. The court states 
that the purpose of this Act is to enlarge 
the operation of the business records ex- 
— to the hearsay evidence rule. It 
refers to a discussion of Hospital Records 
as Evidence by Hale, 14 So. Cal. L. Rev. 
99, at page 100. The exception has been 
hedged about with so many burdensome 
restrictions that legislation has been 
necessary to secure widespread use of these 
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records. The court cites the United States 
Supreme Court in the case of Palmer v. 
Hoffman, 318 U. S. 109, 87 L. Ed. 645, 
to the following effect: 


“The several hundred years of history 
behind the Act (Wigmore, supra, §§1517- 
1520) indicate the nature of the reforms 
which it was designed to effect. It should 
of course be liberally interpreted so as 
to do away with the anachronistic rules 
which gave rise to its need and at which 
it was aimed.” 


It then holds that hospital records are 
properly within the Act. However, after 
going into all these reasons for upholding 
the Act, it states that the exclusion was 
without prejudice because the nurses’ rec- 
ord did not refute the plaintiff's evidence 
that she had been experiencing pain dur- 
ing the time she was in the hospital. The 
court further states that the fact that there 
was an entry of “no complaints” when 
it was evident that sedatives were given 
to her does not indicate that the plaintiff 
did not suffer nor that she did not com- 
plain of pain and nervousness. It was 
explained that the practice of the nurse 
who kept the chart to make the entry 
“no complaints” was followed whenever 
nothing special was reported by the nurse 
in charge of the mene and the notations 
that the plaintiff slept or rested and that 
she was comfortable at times do not con- 
tradict the specific evidence as to her pain 
and suffering. Therefore, while the 
nurses’ chart contained relevant evidence 
on the issue of the nature and extent of 
plaintiff's injuries, the California court 
rules that it could not say the exclusion 
of the hospital record resulted in a mis- 
carriage of justice. 

After the court’s emphasis on the gen- 
eral admissibility of hospital records, it 
comes as somewhat of an anticlimax to 
observe that the exclusion of the records 
was held not prejudicial error. The exis- 
tence of pain and suffering and the de- 
gree thereof was an important fact issue 
in the case. The records tended to support 
defendant’s position negativing pain and 
suffering, at least to some extent. Whether 
it was conclusive in toto or whether it 
was helpful pro tanto, the record was not 
before the jury. What, for example, was 
the sedative used? How frequently was it 
given? Did the patient actually suffer for 
any substantial period of time? Did not 
the entry “no complaints” at least indi- 
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cate normal progress in the treatment of 
the patient? Perhaps the records did not 
answer those questions. But in view of the 
issues and the importance and general 
authenticity of this type of record, defend- 
ant might well have been given the op- 

rtunity of arguing their -contents to the 
jury and drawing suitable inferences 
therefrom. 

Clayton v. Metropolitan Life (Utah 
1938), 85 Pac. (2d) 819, is noteworthy. On 
cross-examination of a surgeon, the oppo- 
nent sought to introduce in evidence cer- 
tain hospital records, the top sheet of 
which the surgeon had signed. But the 
surgeon testified that his signature was 
not intended to authenticate every other 
sheet of the record and that he did not 
know whether other parts of the record 
were actually attached when he signed the 
top sheet. The record was excluded. 

In re Lust (Minn. 1932) 243 N.W. 443, 
was, not inconsequentially, a contest be- 
tween a soi-disant common law wife and 
the estate of her deceased alleged hus- 
band. The central issue, therefore, was the 
domestic status of the parties. Decedent 
had been a patient in a New York hos- 
pital. The records of that institution de- 
scribed him as “single” and were offered 
by the estate as a part of its case. Presum- 
ably this information had been given by 
the patient upon his admission to the 
hospital. These records were held inad- 
missible, for there was no showing that 
the plaintiff knew about them, and as to 
her they were hearsay and self-serving to 
the benefit of decedent's estate. 

While the decision was handed down 
before Minnesota adopted the Uniform 
Act, it is referred to with approval in a 
decision that came after the adoption of 
that legislation. This was the case of Rice 
v. N.W. Life Ins. Co. (Minn. 1940), 290 
N.W. 798. Recovery was permitted on a 
policy of insurance over the claim of de- 
fendant that plaintiff fraudulently con- 
cealed medical information. A clinic’s rec- 
ord was deemed incomplete in many re- 
spects. The court makes a statement that 
is quite pertinent to the discussion of clini- 
cal records and says that there may be 
serious doubt as to the admissibility of 
recitals of previous facts in such records. 
The basis on which such reports are ad- 
mitted is that they are a contemporary 
record of the treatment or transactions 
at the hospital or clinic. The court com- 
mented upon the fact that the question 
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of admissibility of the evidence was not 
before it, apparently not having been 
squarely presented in the trial court. The 
court further stated with reference to rec- 
ords where the person making them does 
not appear, that there is no way of ju- 
dicially testing their probative worth by 
examination and cross-examination, as 
there was the oral testimony of plaintiff, 
for instance. The trier of fact is not bound 
to accept the unsworn written statement 
of some anonymous character as against 
the sworn testimony of a witness whom 
it has seen and heard. 

This case is noteworthy because of its 
inherent practical implications. It means 
that, in the circumstances referred to in 
the opinion, one witness actually in court 
may overcome the statements in a hospi- 
tal record if the record is incomplete and 
if the person making the entry is not 
identified and, produced in court. The 
decision may have additional significance. 
It may indicate further, from a practical 
standpoint, the necessity of producing 
witnesses, in addition to the record itself, 
on important issues in the case. It may 
thus dispose, as a practical matter in most 
instances, of a party’s predicating his case 
on the record alone. ’ 

However, when the records are com- 
plete and uncontradicted, they may form 
the basis for a directed verdict for the 
insurer in a fraud case where the fraud 
is established by the records. Freedman 
v. Mutual Life Insurance Co., supra. 


As a resume: 


(1) Not every entry is ipso facto com- 
petent, unless it is in the regular 
course of treatment. 
(Commonwealth v. Harris, supra) 


(2) Hospital records may be excluded 
where they do not refute the point 
against which they are offered, 
(Loper v. Morrison, supra) 


(3) Where the surgeon testifies that he 
did not intend to authenticate the 
whole record by signing the to 
sheet and that he did not know 
whether the other sheets were jn. 
cluded when he so signed, such 
record is inadmissible on cross-ex. 
amination of the surgeon. 
(Clayton v. Metropolitan Life, 
supra). 


They are probably inadmissible as 
to past events. 

(Schmitt v. Doehler Die Casting 
Co., supra. 

Rice v. N. Y. Life Insurance Ca., 
supra). 


They are not admissible to prove 
domestic status when that point is 

in issue, unless they can be con. 
nected with the objecting party. 
(In re Lust, supra). 


Unless the records are complete, 
and possibly even then, they may 
be contradicted by the testimony 
contra of a witness produced in 
court. 

(Rice v. N. Y. Life Ins. Co., supra) 


When they are complete and un- 
contradicted, they may form the 
basis for a directed verdict for an 
insurer in a fraud case where the 
records establish the fraud of the 
insured. 

(Freedman v. Mutual Life Ins. Co., 
supra). 


“Tooted” Securities 


By Atec KERNER 
United States Guarantee Company 
New York, N. Y. 


HE card which you received announc- 

ing this meeting referred to “looted” 
securities. Actually, a more exact descrip- 
tion would have been “scheduled” securi- 
ties, but somehow the word “looted” seems 
to convey a feeling of excitement and in- 
terest, such as, murder or blasphemy, and 


I imagine that most people will continue 
to use the phrase “looted” securities. 
Going back in history to the great con- 
querors such as Philip of Macedonia, 
Genghis Khan and others, we find that 
wars of conquest were fought for power, 
wealth and women. Only slight progress 
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has been made in 5,000 years of recorded 
history in that women seem to have ceased 
to be a cause of war. In the old days, sol- 
diers were allowed freedom of the city 
after it was captured, and drinking, loot- 
ing and raping were the spoils that be- 
longed to the victors. Present day armies 
frown on the raping part and have left the 
more prosaic things such as drinking and 
looting. It is not alone because of the 
looting by armies, but by the official or 
semi-official acts of Governments that we 
are concerned. 

As the Germans moved in on the many 
countries that were occupied, they issued 
orders, generally punishable by death, for 
residents of Norway, Denmark, Holland, 
etc. to immediately turn over all foreign 
securities and currency. For these payment 
was sometimes made in so-called occupa- 
tion marks, and in other instances they 
did not bother with the formality of any 
payment whatsoever. Certificates of Cities 
Service Stock or Atchison, Topeka and 
Santa Fe bonds were of no value to the 
Germans unless they could realize on them. 
Using an old Dutch stock exchange firm, 
Lipman Rosenthal & Company, they en- 
deavored to dispose of the securities up to 
the time the 1941 freezing order went into 
effect in this country. After that, there was 
always South America and Switzerland. 

For an interesting discussion of the in- 
genious methods followed, some of you 
may be interested in reading an excellent 
book entitled “Blood Money” by Francis 
Rufus Bellamy that was published by E. 
P. Dutton & Co., Inc. this year. 

It is almost universally recognized that 
“to the victor belongs the spoils,” and the 
modern attitude of a Government reim- 
bursing nationals of a conquered country 
is quite a radical departure in thought. Of 
course, there have always been arrange- 
ments for reparations running in fantastic 
figures, but as a practical matter the 
amounts recovered have been insignificant. 
Beginning in 1940, and even prior thereto, 
the American Government re ized that 
the Axis—and Dp oes Nazi Germany 
~—was a shrewd, smart and unscrupulous 
Government; that they would endeavor to 
use every means to accomplish their pur- 
pose, and what is equally important the 
top men—and when I use this figure of 
speech, I do not refer to a handful of men 
but a group that might run numerically 
into the hundreds of thousands—would 
cache tremendous fortunes both for their 
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personal purposes and for the rebirth of a 
new Germany that the Second World War 
lost. 

Perhaps, it is appropriate to begin the 
contemporary discussion of this matter by 
going back to April 10, 1940. On that day, 
President Roosevelt's Executive Order No. 
8389 was issued authorizing the Foreign 
Funds Division of the Treasury Depart- 
ment to immediately freeze all Norwegian 
and Danish assets in the United States. 
This Order was extended to Holland and 
Belgium when Hitler’s armies invaded 
those countries and later to Luxembourg, 
France, Poland and the whole gamut of 
countries that were inundated by the Ger- 
man armies. 

In my study of this subject, I ran across 
an interesting item and it concerned the 
fact that Adolph Hitler was a firm believer 
in suretyship. It was a known fact that 
anyone who could put up a $50,000 bond 
would be entrusted by the Germans with 
looted diamonds for the purpose of run- 
ning the British blockade and disposing of 
them for essential raw material that was 
needed. I doubt, however, whether the 
Surety Companies would want to use this 
tidbit for advertising purposes. 

In June, 1941, a drastic regulation was 
issued, known as TFR 300 which is the 
abbreviation for Treasury Foreign Report 
No. 300, that required all persons who 
were nationals of any of the occupied coun- 
tries or were in any manner involved in 
the foreign ownership of property to an- 
swer a multitude of questions under oath 
and, furthermore, freezing all of their as- 
sets. This regulation referred to what we 
generally considered a European phase of 
the War, but soon after, on July 26, 1941, 
the Order was enlarged to include the en- 
tire area encompassed in the Japanese 
phase of the War. In effecting the opera- 
tion of these various regulations, the Tres- 
ury Department was not limited to any 
one law enforcement agency, but was as- 
sisted by the Customs’ Agents, Treasury 
Secret Service, Coast Guard, Bureau of In- 
ternal Revenue, F.B.I., Military Intelli- 
gence, Department of Justice, British Cen- 
sorship and every American Embassy and 
Consulate in those countries which were 
affected. 

In 1944, at the Bretton Woods Confer- 
ence, the now famous resolution No. 6 was 
adopted, which in effect warned the Axis 
countries and any persons dealing with 
them that we would not recognize transfers 
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of property from peoples on our side, and 
by that we included the occupied coun- 
tries such as Holland, Norway, Denmark. 
Furthermore, notice was given to the world 
that we would do everything within our 
power to return the assets to the rightful 
owners. The magnitude of this undertak- 
ing can be understood when we hear that 
between the general invasion of Norway 
and Hitler’s attack on Russia, payments 
totaling over eighteen billion dollars 
streamed into the Nazi treasury from the 
occupied countries as “cooperation for de- 
fense costs.” This sum does not take into 
consideration the art treasures, household 
goods, livestock and rolling equipment 
which were confiscated. 

Along with the American armies which 
swept. across Europe, there were always 
some Triple T agents who would immedi- 
ately head for bank vaults, mints, etc. to 
locate whatever records were available, and 
in the Regensburg Branch of the Reichs- 
bank, a Second Lieutenant of the United 
States Army, — Stack, found three bil- 
lion dollars of foreign securities which had 
belonged to Austrian citizens and two bil- 
lion dollars worth of German securities 
which had been secreted. It is most unfor- 
tunate that these were Austrian securities 
and not some of those belonging to our 
Allies. If the Army perchance had found 
a similar cache of Dutch securities, we 
might not now have the situation that con- 
fronts us. 

On December 4, 1946, a meeting was 
held at the Federal Reserve Bank Building 
in New York, and there were present Mr. 
Norman Davis of the Federal Reserve 
Bank of New York, two very capable 
men representing the United States Treas- 
ury Department in Washington, D. C., 
members of the Loree Committee who 
were acting on behalf of the outstanding 
banks of this country, and a group rep- 
resenting the New York Stock Exchange 
and the ‘Surety Companies. The first 
proposal which was dated November 18, 
1946, provided in brief that any person 
who had dealt with “looted” securities 
on a list to be published would not be 
deemed to be a holder in due course, and 
this applied regardless of whether the 
transaction occurred prior or subsequent 
to the issuance of the Treasury Depart- 
ment regulation. This was extremely far 
reaching, since it in effect invalidated the 
free transfer of negotiable securities and 
was directly contrary to the law merchant 
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and negotiable instrument law which are 
the bases of our entire financial structure 
After the bankers and the stock brokers 
were finished complaining of the proposed 
regulation, the Surety Companies added 
their voice, and I guess the Treasury De. 
partment people may have been impressed 
by the unanimity of opinion. OF course 
the Soviet Union was not represented and 
that was the reason we were able to ge 
unanimity of opinion. 

At the time of this meeting, we were ad. 
vised that our Government felt it was 
obliged to do something to effectuate the 
Bretton Woods resolution because Switzer. 
land had already signed an agreement 
which in some part tended to reimburse 
nationals of occupied countires for “loot. 
ed” securities and property. A fact not 
generally known is that there were pro- 
longed negotiations with the Swiss, and 
that the British and we were not getting 
very far until the American Army chanced 
across an exact record which indicated the 
amount of gold that had been taken out 
of Holland and the other countries, and 
the very important fact that the Germans 
had melted this gold down into bars which 
had stamped on them “Reichsbank, 1929,” 
In other words, the United States Army 
because of the meticulousness of the Ger. 
man records was able to trace actual stolen 
gold to the Swiss Government. The Swiss 
then capitulated and agreed to pay back 
some of these assets, but insisted that a sub- 
stantial portion of the repayment come 
out of locked German mark credits which 
they had in Germany. Aside from the 
Swiss, I believe the only other Government 
that has agreed to pay back some of the 
“looted” assets is the tiny kingdom ol 
Lichtenstein. 

After many drafts, the Treasury Depart- 
ment issued on July 25, 1947, an amend- 
ment to general ruling No. 5, under Ex- 
ecutive Order 8389 of the Trading with 
the Enemy Act, which most of you no 
doubt have received. If you have not, | 
strongly urge you to read this because it 
is more or less the starting point for an 
understanding of this entire matter. There 
are approximately fifteen thousand bonds 
listed by numbers with an aggregate par 
value of $14,037,000. The stocks men- 
tioned in this list are of the approximate 
market value of one million dollars, mak- 
ing a total of fifteen million dollars worth 
of securities with which we are presently 
concerned. I believe that a supplement ! 
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expected to be issued in the reasonably 
near future. 

General Ruling No. 5 is not very long 
and it concerns the following broad gen- 
eral subjects: 


(1) Prohibitions with respect to — 
ing, receiving, or holding of sched- 
uled securities; 

(2) Duty of persons bringing or receiv- 
ing securities; 

(3) Duty of persons to whom securities 
tendered; 

(4) Sg NE of securities delivered to 
Federal Reserve Bank of New York. 
Section 1, Sub-division (c) (ii) con- 
tains the very interesting language 
“that without limitation of the pro- 
visions of paragraph (2) hereof, the 
rights of any holder of scheduled 
securities who would otherwise be 
a bona fide holder shall not be af- 
fected or impaired hereby or by the 
publication hereof or of the list of 
scheduled securities.” 


Most of us are interested in what should 
be done when one of our stock broker or 
bank assureds advises that it has a “looted” 
security. There is no hard and fast rule, 
and I can only offer the following 
thoughts: 

1. Study amended rule 231 of the New 
York Stock Exchange dated June 12, 1947, 
which formerly read as follows: 


“Reclamation, by reason of the fact that 
title to a security is called in question or 
that a security is reported to have been 
lost or stolen, may be made without 
limit of time, and such security may be 
returned to the party who introduced it 
into the market.” 


This was amended by the addition of a sec- 
ond paragraph which read as follows: 


“Reclamation, by reason of the fact that 
the transfer or payment of a security is 
prohibited or restricted by law or gov- 
ernmental authority may be made with- 
out limit of time, and such security may 
be returned to the party who introduced 
it into the market.” 


2. Determine whether your client has 
received it from another stock exchange 
firm, and if so, take advantage of this rec- 
lamation rule. 

3. If your client has introduced it into 
_ the street, you might look at the cash ac- 
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count or margin account agreement and 
the confirmation of purchase or sale order 
to ascertain whether the customer has 
made a contract agreeing to abide by the 
rules and customs of the exchange. It may 
be possible in such a circumstance to le- 
gally compel the customer to take back 
the security. 

4. I believe it is incumbent upon every 
stock exchange firm and bank when faced 
with this situation to make every effort to 
locate its customer and secure and convince 
him that he should take up the security. 
As far as I know, there is no limitation of 
time except that of reasonableness to ac- 
complish this purpose. 

5. Complete and file TFA-1 Treasury 
Department, Foreign Funds Control, affi- 
davit which is captioned “Statement relat- 
ing to the Importation of Securities into 
the United States,” and file this with the 
Foreign Funds Control Division of the 
Federal Reserve Bank, New York, New 
York. 

The publication of the Treasury De- 
partment list of scheduled securities spe- 
cifically states that the publication of the 
list is not presumptive notice so that a 
broker who acts in good faith without ac- 
tual notice would be protected. However, 
the circumstances may be such that he can- 
not hide his head in the sand and say, 
“I knew nothing about it.” 


You can well understand that at this 
early date there would not be a multitude 
of decisions applicable to this problem. 

A fairly comprehensive newspaper ar- 
ticle was printed in The Wall Street Jour- 
nal, Tuesday, October 28, 1947. 

A most interesting case was decided by 
the United States Circuit Court of Appeals, 
Second Circuit, on an appeal from an or- 
der of the District Court for the Southern 
District of New York in the matter entitled 
Arnold Bernstein vs. Van Heyghen Freres 
Societe Anotnyme. The opinion is rather 
lengthy, including a dissent by Circuit 
Judge Clark, and I think you all will be 
interested in the headnote which reads as 
follows: 


“No cause of action cognizable in an 
American Court is set forth in a com- 
apa wherein the plaintiff alleges that 
e was taken into custody by Nazi of- 
ficials in Germany and was then im- 
prisoned in jail, that he was told by Nazi 
officials that unless he surrendered his 
interest in a shipping line which he con- 
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trolled he would be kept in prison in- 
definitely and his remaining property 
would be confiscated and his life and 
the lives of his family would be im- 
periled, that under the duress of these 
threats he signed documents purporting 
to transfer to a Nazi designee all the 
shares of this shipping line, and there- 
after the defendant, a Belgian corpora- 
tion, with notice of the duress which 
had compelled the plaintiff to sign the 
transfer, acquired from the Nazi trustee 
a vessel which was an asset of the ship- 
ping line. It appearing from the allega- 
tions of the complaint that the duress 
charged was imposed by persons who were 
acting, or who purported to be acting, 
as officials of the German Government, 
the complaint was properly dismissed. 
Even if it be assumed that a German 
Court would have held the transfer in- 
valid, an American Court will not pass 
on the validity, under the municipal 
law of another state, of the acts of offi- 
cials of that state, purporting to act as 
such. The executive department of the 
United States has not, since the cessa- 
tion of hostilities with Germany made 
any declaration, nor has it done any act 
from which it is to be inferred, that this 
doctrine is not to be applied in a situa- 
tion such as is alleged in the complaint.” 


Certiorari denied October 13, 1947, by 
the United States Supreme Court. 


Another decision in point is Albers vs. 
Credit Suisse, 188 Mis. 229 which was de- 
cided in October, 1946, in the City Court 
of New York. 


The plaintiff, a Viennese merchant, de- 
posited $5,000 worth of Yugoslav Govern- 
ment bonds with the defendant, a Swiss 
bank. In June, 1938, a relative of the 
plaintiff wrote to the defendant requesting 
that the bonds be only delivered to the 

laintiff in Zurich because he was present- 
ly in a Concentration Camp and they 
would undoubtedly endeavor to have him 
turn over his property. The defendant 
bank received from another bank in Vi- 
enna a direction to turn over the securities 
—together with a letter to that effect bear- 
ing the plaintiff's signature—and did so. 
The Court in rendering judgment in favor 
of the plaintiff held that the Swiss bank 
was a bailee for compenstion and that it 
was required to act in a prudent manner 
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and in good faith. The evidence, accord. 
ing to the Court, warranted a finding that 
the Swiss bank did neither, and that it re. 
lied only upon the terms of a letter in reck. 
less disregard of everything it knew bear. 
ing on the circumstances of the signing of 
the letter. Our Court also closed the opin- 
ion with this interesting sentence: “There 
is no merit to the contention—based on the 
provision in the deposit agreement that 
any suit arising under it must be brought 
in Switzerland—that our Courts cannot 
hear and determine the controversy be. 
tween the litigants.” Judgment was ren- 
dered in favor of the plaintiff. 

Of course, we must always bear in mind 
the Grunthal case which was a suit against 
two Surety Companies, and it is reported 
in 254 N.Y. 468. That case has been a 
landmark in the handling of stock brok- 
ers’ losses. The nub of the whole decision 
is contained in the last paragraph which 
we will quote: 


“We are inclined to the view that the 
plaintiffs in this case were not liable for 
conversion, when in behalf of an ap. 
parently honest customer with whom 
they had past dealings, and without any 
cause whatever for suspicion, they sold 
for his account negotiable corporate 
bonds payable to bearer. This being so, 
the plaintiffs upon reacquiring the 
stolen bonds for value, became holders 
in due course and owners thereof.” 


So far as I have been able to ascertain 
there does not appear to be available in 
this country at the moment detailed re. 
ports as to the circumstances under which 
any of the scheduled securities were ob- 
tained from the original owners. At one 


of these early meetings in which this mat- 
ter was discussed by the executives of most 
of the Surety Companies, I offered the sug- 
gestion that arrangements be made either 
through a fine Dutch law firm or the 
United States Embassy or some other cen- 
tral agency to investigate the local facts 
concerning the loss of listed securities. 
Naturally, this aspect of the case must be 
fully developed and I respectfully submit 
the suggestion that there might be through 
this association a pooling of information 
as to the exact transactions which took 
place, let us say in Holland, at the time 
the securities were taken from or delivered 
by the true owners. My thought is that the 
more information which the Sureties may | 
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obtain in this regard, the more the Sureties 
will be in a position to render service and 
advice to their valued customers. 
~ * + 
A Government official who is very close 
to this matter told me that it was not the 
purpose of the scheduled securities regu- 
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lations to punish innocent Americans who 
find themselves holding such securities, but 
that the main intent is to reach the persons 
who bring the securities into the United 
States and see that justice is done between 
such individuals and the claimants in the 
foreign countires. ‘ 


The Future Of Re-Insurance In The Americas 


By J. Harry LABRumM 
Philadelphia, Pennsylvania 


UNDAMENTALLY the principles in 
I making uniform the laws of America 
respecting re-insurance contracts present 
no different problem than that facing the 
various States of the United States through 
their diversity of laws. The necessity for 
uniformity, whether it be interstate or in- 
ternational, has long been recognized. 
Members of the Inter-American Bar Asso- 
ciation, the leaders of legal thought and 
action in their various countries, must take 
the lead in bringing about the uniformity 
of laws regulating the re-insurance of for- 
eign and local risks, the standardization of 
premium and commission structures, the 
establishment of a satisfactory system of 
monetary control, and the removal of 
discriminatory local barriers. This is not 
an easy task, but some hope and stimulus 
can be obtained by looking at the progress 
made by the Commissioners on Uniform 
State Laws of the United States. In 1890 
the American Bar Association, recognizing 
the need for uniformity, adopted a resolu- 
tion calling upon the States to appoint 
commissioners to meet for the purpose of 
drafting uniform state laws. The response 
to that call led to the organization of the 
National Conference of Commissioners on 
Uniform State Laws. At the present time 
there have been well over a thousand en- 
actments of the various uniform laws pro- 
posed by the commissioners. 

As our civilization progresses, as trans- 
portation and communication facilities im- 
prove, and as commercial activities expand 
and grow more complex, there is a ten- 
dency of business enterprises to gravitate 
to the international and away from the 
local sphere. Transactions which formerly 
occurred wholly within a country and 
involved considerations of merely local 


law are now occurring, with ever increas- 
ing frequency, in the international field. 
Legal problems arising out of commercial 
activities are no longer primarily local and 
capable of solution by the arbitrary ap- 
plication of some parochial principle of 
law. This is particularly true in the in- 
surance field where, with the great growth 
in international commerce, business trans- 
actions are impeded by unnecessary restric- 
tions and business risks are not afforded 
the wide coverage necessary to protect na- 
tional economies. Obviously, where the 
legal systems are diverse and inconsistent 
with one another, confusion and uncer- 
tainty will result. It is to the dissipation 
of this confusion and uncertainty that the 
attention of the Inter-American Bar Asso- 
ciation must be directed. 

The restless, dynamic force that carries 
commercial activities beyond the borders 
of a country has tended to weaken the 
effectiveness of purely local law in its ap- 
plication to problems in the international 
sphere, and the dissimilar legal systems 
of nations in which there may arise legal 
problems concerning commercial transac- 
tions prevent a satisfactory solution. 

These general observations are especially 
applicable to the laws of re-insurance. 

The term re-insurance generally refers 
to an arrangement whereby one insurer or 
re-insurer contracts with another to protect 
itself from all or part of a risk already as- 
sumed. Subject to certain qualifications, 
re-insurance is regarded as a contract to 
indemnify the primary insurer or re- 
insurer and does not bestow any rights 
upon the original insured. There is occa- 
sionally a tendency to confuse re-insurance, 
as just defined, with certain other means 
of shifting the incidents of an insured loss. 





Page 82 


It is necessary, for example, to distinguish 
re-insurance from rehabilitation, the latter 
being a means whereby one company takes 
over the insurance risks of another, the 
former being substituted as insurer in the 
place and stead of the latter. The Insur- 
ance Code of California employs the term 
re-insurance to describe a liquidation proc- 
ess whereby the policies of a financially 
distressed insurance company are chan- 
nelled to other companies through an in- 
surance commissioner. This procedure 
would be more properly described as re- 
habilitation. Care should also be taken to 
distinguish re-insurance from double in- 
surance. Double insurance exists when a 
single primary assured purchases several 
policies covering the same risk, and is for 
the benefit of the primary assured. A dis- 
tinction must also be made between re-in- 
surance and external co-insurance, —that is 
co-insurance among several insurance com- 
panies, each company being obligated to 
the assured for an agreed portion of a sin- 
gle risk. 

The purpose of re-insurance is to pro- 
vide a means whereby a primary insurer 
or re-insurer may parcel out portions ol 
risks which it has assumed. The necessity 
for so reallocating risks may derive’ simply 
from the desire of a primary insurer to pro- 
tect itself against a potentially serious loss, 
or it may be the result of legislation re- 
stricting the insurance of a single risk to a 
certain percentage of the primary insurer’s 
capital. 

The particular function of re-insurance 
consists in relieving the underwriters ol 
the necessity of keeping reserves adequate 
to provide for all originally assumed risks 
despite the remote possibility of any situa- 
tion arising requiring a substantial reliance 
on those reserves. Fundamentally, the 
chief value of re-insurance is that of a sta- 
bilizer. By dividing and distributing risks 
over a large number of exposed units and 
over a wide territory, it lessens the shock 
to any given unit or territory in case ol 
loss. In any case, however, the existence 
of an active re-insurance market presup- 

the writing by the direct insurers of 
a sufficient number of risks to make it 
imperative, or at least desirable, for them 
to protect themselves by indemnity agree- 
ments. Basically, therefore, it is the volume 
of primary insurance which determines 
the volume of re-insurance. 

The primary insurance market as well 
as the companies willing and able to write 


INSURANCE COUNSEL JOURNAL 


January, 1948 


re-insurance exist in the Americas today, 
The Western Hemisphere, by reason of jts 
economic power, is fast becoming the cep. 
ter of world wide re-insurance. The cop. 
centration of this business in the Western 
Hemisphere is a fairly recent development. 
Prior to World War I, the bulk of the 
world’s re-insurance business was trans. 
acted by Germany, Russia, England and 
Switzerland. Following the Russian Revo. 
lution of 1917, insurance companies of that 
country ceased to be a factor in re-insur. 
ance circles. As late as 1936, however, 
German companies accounted for 43.4% 
of the professional re-insurance business 
of the world. The demise of those com- 
panies has naturally increased the oppor- 
tunities of companies in the Americas to 
expand their re-insurance activities. An- 
other factor tending in the same direction 
may well be the recent instability of Brit- 
ish economy. Whatever the cause may be, 
it is clear that the opportunities of Ameri- 
can re-insurance companies are greater 
than ever before. 


The time has come when the Americas 
can become the center of world re-insur- 
ance and rehabilitation, but plans and 
procedures must be revised, and the laws 
respecting re-insurance and rehabilitation 
made uniform, if we are to keep the world 
leadership in this field which has now 
been thrust upon us. Treaties respecting 
re-insurance cannot be concluded until 
all parties can be assured of their legal 
rights and liabilities. Cessions and retro- 
cessions cannot be accomplished unless 
uniform regulations governing the re-insur- 
ance of local risks, standardization of pre- 
mium and commission structures, establish- 
ment of a satisfactory monetary control, 
etc., are proclaimed. These matters must 
all be cleared up before companies of one 
country would be willing to enter into 
treaties with companies of one or all of the 
other countries. Forms of treaties already 
in existence could be utilized for purposes 
of education, but in the meantime it is 
imperative that the members of the Inter- 
American Bar Association direct them- 
selves to the job of eliminating local re- 
strictions and making uniform the laws of 
their nation with respect to re-insurance. 


Re-insurance arrangements may take any 
one of a number of forms, but for the 
purpose of this paper we will confine our- 
selves to “treaties” whereby re-insurance 
is automatically effected, for they lend 
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themselves best to the international flow 
of re-insurance. 

A re-insurance treaty is not an agree- 
ment between nations. It is a specialized 
type of re-insurance contract between com- 
anies by which the insurer is bound to 
cede and the re-insurer bound to accept a 
fixed share of each risk written. The lia- 
bility of the re-insurer becomes fixed auto- 
matically in accordance with the terms of 
the treaty if, as and when the primary in- 
surance is written. The possibility of the 
insurer sustaining a loss during re-insur- 
ance negotiations is thereby eliminated. 
This type of treaty presents excellent op- 
portunities for the flow of business among 
the Americas. 

Re-insurance is an international busi- 
ness, and once primary treaties were con- 
summated among American companies, re- 
trocession treaties would follow. These 
treaties, which are made by re-insurance 
companies desiring to re-insure their obli- 
gations, are generally arranged on a world 
wide basis so as to obtain as great a geo- 
graphic spread as possible. This method 
gives re-insurance companies a better dn- 
derwriting experience and is usually more 
profitable, as the companies can do a 
large volume of business with a compara- 
tively small staff. 

As a means of promoting the free flow 
of re-insurance business among the nations 
of the Western Hemisphere, Dr. Virgilio 
Ortega made the following suggestions at 
the Hemispheric Insurance Conference: 


1. Re-insurance should have a pri- 
marily international character; it should 
depend to a larger extent on a system of 
free enterprise between the primary in- 
surer and re-insurer. 

2. As a corrollary, it is desirable that 
re-insurance arrangements be afforded 
whatever facilities may be possible as 
far as the following are concerned: con- 
trol of monetary exchange, business ins 
terchange, legal permits to do business 
without having to give bond or make 
deposits with various governments. 

3. Special effort should be made to 
provide a system of voluntary centraliza- 
tion of re-insurance in each particular 
country so that each local center may be 
able to exchange re-insurance with cen- 
ters of other countries, although always 
abiding by such direct agreements as 
may exist between local and foreign com- 


panies. 
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Dr. Ortega’s suggestions look toward the 
establishment of a uniform re-insurance 
procedure that would remove the barriers 
to a fuller internationalization of re-insur- 
ance. Among the many such barriers are 
the stifling controls imposed by some gov- 
ernments which discourage 6r prevent the 
flow of re-insurance among private com- 
panies regardless of their nationality. Re- 
insurance controls should be predicated 
on an international basis in order to pro- 
mote the maximum spread of re-insurable 
risks. Economic conditions will undoubt- 
edly cast a tremendous burden on invested 
reserves and deposits, and unless insurance 
companies in the Americas have the right 
to re-insure and re-invest wherever the se- 
curity is greatest, a severe strain may fall 
on the national economy. Undue local 
control tends to keep foreign re-insurers 
out of the local market and to prevent for- 
eign primary insurance from being locally 
re-insured. However desirable such a re- 
sult may seem to an ardent nationalist, it 
is most unfortunate to both local and for- 
eign underwriting interests. Furthermore, 
the limiting of re-insurance within the 
borders of a country whose insurance 
companies have a limited capital structure 
may act to deprive the original insured of 
needed and desired coverage. In the final 
analysis, the controlling purpose of insur- 
ance is the protection of the policyholder 
and his beneficiaries. 

In Brazil, all risks not retained by the 
primary insurer must be re-insured through 
the Re-insurance Institute of Brazil, a gov- 
ernment corporation. If the primary in- 
surer fails to cede to the Institute the 
amount of risk exceeding the retention, the 
Institute will order cancellation of such 
excess and a return of premiums to the 
original insured. The Institute has the op- 
tion of re-insuring the excess or retroceding 
to other Brazilian companies. If the latter 
reject the retrocession, or if the Institute 
refuses to re-insure in the first instance, 
the primary insurer may then re-insure 
abroad. In case of re-insurance abroad, 
however, reserves corresponding to the 
risks re-insured must be retained by the 
Brazilian primary insurer. As a_ conse- 
quence of this strict local control, the Bra- 
zilian re-insurance market has not been 
developed as fully as might be. 

The Re-insurance Bank of Chile oper- 
ates in a manner somewhat similar to that 
of the Re-insurance Institute of Brazil. 
The Re-insurance Bank is given first op- 
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tion to cover re-insurance risks, all of 
which must be ceded to it by the primary 
insurers. The Bank may reject the cession 
or maintain coverage of so much of the risk 
as it desires, placing the excess with na- 
tional or foreign companies. 

Although the soundness of the Brazilian 
and Chilean restrictions may be ques- 
tioned, I feel that their establishment of 
central agencies for the placing of re-insur- 
ance might be copied in other countires. 
I do not mean that these agencies should 
be government corporations, as they are in 
Brazil and Chile, or that their re-insuring 
activities should be confined to — 
companies. However, the establishment o 
voluntary centers of re-insurance in each 
country may provide the means of exchang- 
ing re-insurance on an international basis. 

It should not be assumed, however, that 
all local controls tending to restrict the 
operation of foreign re-insurance compa- 
nies should be unfavorably regarded. In 
most of the forty-eight states of the United 
States re-insurance is restricted to compa- 
nies admitted to that state, thus giving the 
state the opportunity of examining the 
qualifications of the re-insurer for the pro- 
tection of local policyholders. Such super- 
vision, so long as it does not arbitrarily ex- 
clude the activities of foreign re-insurers, 
and is used for the primary protection of 
policyholders, performs a useful function. 
It is only when the restrictions, whether 
imposed by states or nations, unreasonably 
discriminate against foreign re-insurers that 
they should be modified. It would seem 
advisable to provide greater freedom in 
the licensing of foreign companies to en- 
gage locally in re-insurance activities, and 
the time element and the red tape attend- 
ant on re-insurance practice either elimi- 
nated or cut down considerably. 

Inasmuch as a widespread internationali- 
zation of re-insurance would necessitate the 
establishment of a method of clearing 
premium credits and debits, a satisfactory 
system of monetary exchange control must 
be devised and steps taken to standardize 
rates and commissions. 

The burden of establishing uniform and 
standard re-insurance techniques must be 
borne not only by the various American 
governments, but also by the companies 
themselves. Re-insurance, as actually ee 
ticed, is a complicated business and re- 
quires the utmost cooperation among the 
companies involved. Its successful opera- 


tion requires the passage of all pertinent 
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information between primary insurer and 
re-insurer. Where the companies are of 
different nationality, this requirement bp. 
comes of even greater importance. Aj 
though under treaties the actual man 
ment of the business, —the writing of the 
original policies, —is left solely to the pri. 
mary insurer, the re-insurer, because of his 
involvement in the risk, should be given 
free access to the former’s books. Inas. 
much as the liability of the re-insurer fol. 
lows that of the primary insurer, and the 
defenses of the latter are also those of the 
former, it is advisable, if not essential, that 
there be a standardization of clauses. This 
standardization might be readily accomp. 
lished by an internationally constituted 
group similar to the American Institute of 
Marine Underwriters. Furthermore, steps 
should be taken locally by the direct in- 
surers to minimize the risks shared by them 
and the re-insurer. This is particularly 
true with respect to those American coun. 
tries where the development of health and 
safety measures and fire prevention has not 
progressed as far as might be. 


Re-insurance has grown to be almost a 
necessary element in the insurance indus- 
try, performing a valuable function to the 
original insured, the primary insurer and 
the re-insurer. The ability of a primary in- 
surer to re-insure its risks, to spread its po- 
tential losses, —permits it to undertake the 
assumption of risks which might otherwise 
have to remain uncovered or covered at a 

rohibitive premium. By means of re- 
insurance, a primary insurer is able to 
achieve a favorable geographical spread of 
its commitments. For example, a company 
finding itself with commitments especially 
heavy in one area and light in another, 
with the consequent danger of a shock or 
catastrophic loss in the former, may, by ced- 
ing portions of risks in the former area 
and re-insuring risks in the latter, attain 
a more desirable uniformity. The attain- 
ment of a geographical spread is especially 
desirable to a company whose commit- 
ments are concentrated in a bad risk area. 
It is obvious that as the area over which 
re-insurance activities can be engaged in is 
broadened, the possibility of a dangerous 
risk concentration is decreased. 

At present this is a great field for re- 
insurance activity in the Western Hemi- 
sphere. The decreasing importance of Ev- 
ropean companies in the field has in- 
creased the opoprtunities of American com- 
panies, —both of the professional re-insurer 
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and the direct insurer who additionally un- various countries apply themselves to this 
dertakes re-insurance risks. Furthermore, problem to the same degree which has 
there exists a need on the part of direct marked their work in this Association on 
insurers, especially in South America, to other or similar problems, uniformity will 
reinsure their risks and to obtain an opti- be had in the re-insurance field. It could 
mum spread of their commitments. well point the way to uniformity in other 
The conclusion seems inescapable that branches of the law. No country can any 
the situation calls for a greater and freer longer, if it ever could, afford to remain 
flow of re-insurance facilities throughout or become an “Island of Isolation.” 
the countries of the Western Hemisphere. It is suggested that this Association 
This must be attained by the adoption of adopt a resolution calling on member na- 
uniform laws regulating the re-insuring of tions, acting through national bar associa- 
local risks, the standardization of premium tions or other competent groups, to ap- 
and commission structures, the establish- int two commisioners each to examine 
ment of a satisfactory system of monetary into and make recommendations as to the 
control, the removal of discriminatory lo- means whereby re-insurance procedures 
cal barriers, and by intelligent cooperation may be standardized and the laws of the 
among the companies mselves. The various nations of the Americas may be 
1 is not easily attained. But it is my made uniform with respect to re-insurance 
firm conviction that if the lawyers of the contracts. 


The Lie-Detector 


By Joun E. Rew 
Chicago, Illinois 


At who has ever told a lie, of some — was aroused as to the prob- 
who has observed another person ability of a faking of robbery to cover up 
lying, will eT appreciate the possibili- a shortage in the employee’s account. He 
ties of detecting lies scientifically. For in- was submitted to the writer for a lie-de- 
stance, the sigh of relief some persons tector examination. The test indicated de- 
experience after having told a lie with ception and when the examiner informed 
apparent success is indicative of the prin- the subject of his findings and interro- 
ciple upon which the respiration recording gated him further regarding his activities 
unit of a lie-detector is based. Likewise, in the company’s office, he confessed that 
the thudding increase of the heart beat, the robbery report was false and that he 
or the rush of blood to the face, suggest had faked the whole story to conceal his 
the explanation of the utility of the pulse own defalcations. A short jail sentence 
beat-blood pressure recording unit which was imposed upon the subject, and in the 
forms the other one of the two basic fea- average case of this sort the writer could 
tures of the lie-detector. have closed his file without any expecta- 
In the hands of a competent, expe- tion of a future examination of the same 
rienced examiner the lie-detector tech- subject. Here, however, a bit of history 
nique can be effectively used to detect lies, was to repeat itself. 
not only on criminals but also on business Upon Joe’s release from jail he sought 
personnel who are suspected of stealing @ position of trust with another company 
from employers or customers. The follow- without, of course, divulging his previous 
ing described case is an illustration of the criminal record. He received the position 
instrument’s utility in both types of inves- and within a few weeks there was a $4000 
tigations. disappearance in the company’s funds. In- 
A couple of years ago Joe—, a trusted vestigators discovered the fact of Joe’s un- 
employee of a taxi cab company, reported savory past record and became suspicious 
to the police that he had been robbed. of his possible implication in the theft. 
A cut telephone wire and binding mate- Joe steadfastly and rather convincingly 
tial on the employee’s arms and legs lent prociaimed his innocence and he actually 
some support to the robbery story, but demanded a lie-detector test in order to 
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exonerate himself. Unfortunately for Joe, 
the investigators called his bluff and ar- 
ranged for a test. Joe was tested and read- 
ily admitted the $4000 theft and informed 
the writer of the location where he had 
concealed the money. Joe was then asked 
why he himself suggested the lie-detector 
test and he replied that he thought he 
could, by such a demand, deflect the in- 
vestigator’s suspicion, 

The case of Joe illustrates not only the 
usefulness of the lie-detector technique in 
the investigation of known offenses or 
losses, but also the advisability of pre-em- 
ployment testing of applicants for posi- 
tions of trust. 

Oftentimes the morale of a business or- 
ganization is seriously impaired by the 
acts of a suave embezzler. Most innocent 
employees feel uneasy because of the in- 
quisitive stares of their fellow employees, 
as well as of their employers, and would 
therefore willingly’ submit to lie-detector 
tests to free themselves of suspicion. The 
embezzler, in order not to direct suspicion 
to himself, also would volunteer for the 
tests. By having his employees sign releases 
prior to the tests the employer is relieved 
of liability, and in most instances the em- 
bezzler can be detected by the lie-detector 
technique. 

The most dependable deception criteria 
are obtainable from continuous and simul- 
taneous recordings of relative changes in 
blood pressure, pulse and respiration. An 
ordinary blood pressure cuff, around the 
subject’s arm, and a rubber tube around 
his chest, constitute the principal attach- 
ments. As the subject’s pulse or blood 
pressure fluctuates and as he inhales and 
exhales, a metal tambour arrangement in 
the instrument permits a recording on a 
revolving paper chart. Generally speaking, 
an increase in blood pressure or a suppres- 
sion in respiration at the time a crucial 

uestion is asked are indicative of decep- 
tion. The examiner, however, must make 
a careful examination of the entire record- 
ing of nay ie” tests in order to properly 
evaluate the subject’s various responses. In 
other words, the instrument itself does not 
ring a bell or give any other such signal 
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when a lie is told; the examiner must at. 
tempt a diagnosis of deception from the 
recording of these physiological changes, 

During the writer’s tenure as a mem. 
ber of the staff of the Chicago Police 
Scientific Crime Detection Laboratory, an 
observation was made which proved uge. 
ful in detecting persons who try to defeat 
the lie-detector tests. It was learned 
experimentation that blood pressure rr. 
sponses could be simulated by covert mus. 
cular contraction and muscular pressures 
exerted on the forearm muscles and on 
the thigh muscles. The writer contrived 
a means of recording these muscular ac 
tions by placing metal tambours in the 
chair under the subject’s thighs, as well as 
under his forearm muscles. Each move. 
ment, no matter how slight, is now re- 
corded, together with the blood pressure, 
pulse and respiration, and any non-cooper- 
ation on the part of the subject is easily 
detected on the graph. A further observa- 
tion, which supports the findings, is that 
innocent persons subjected to lie-detector 
tests willingly cooperate during the tests, 
while some liars secretly move during the 
tests in a vain effort to conceal their guilt. 

The questions which are asked of a sub- 
ject undergoing a lie-detector test consist 
of a number of immaterial questions (eg, 
Do you ever smoke? Do people call you 
Joe? etc.), together with certain control 
questions (Ce. questions pertaining to an- 
other but fictitious offense), among which 
are interspersed certain questions regard. 
ing the offense under investigation. The 
nature of the subject’s response to the 
latter type of questions, in comparison 
with the responses to the irrelevant and 
control questions will determine the con- 
clusion to be reached by the examiner as 
to the guilt or innocence of the subject. 

Although the results obtainable by the 
lie-detector technique are not infallible, 
the margin of possible error, in tests con- 
ducted by competent, experienced exam- 
iners, is very low. Moreover, the few mis- 
takes that do occasionally occur are those 
in which a guilty person’s lying is unde- 
tected, rather than those of an innocent 
person being reported guilty. 








